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Introduction 

1. This document outlines the policy and procedure to be followed for the forfeiture of police officer pensions and has been drafted in accordance with guidance set out in the Home Office Police Pension Forfeiture Guidance, 2021, https://www.gov.uk/government/publications/police-pension-forfeiture-guidance

2. It is possible for a Pension Supervising Authority (PSA) to apply for pension forfeiture in respect of a police staff member, under the Local Government Pension Scheme Regulations 2013. This guidance deals only with Police Officer pension forfeiture.

3. This policy will apply to all current and former Durham Constabulary Police officers.

4. Regulation K5 of the Police Pensions Regulations, 1987 (as amended by the Police Pensions (Amendment) Regulations, 2011), Regulation 55 of the Police Pensions Regulations 2006 and Chapter 5 of Part 13 of the Police Pensions Regulations 2015 allow the Police and Crime Commissioner (PCC) as the Pension Supervising Authority (PSA) to determine forfeiture, and extent of forfeiture of police officer pensions in specific cases.

5. Each of these regulations allow the Police and Crime Commissioner (PCC) to determine pension forfeiture in cases where either:

a. [bookmark: _Hlk133230174]A pension scheme member has been convicted of treason or of offences under the Official Secrets Acts 1911 and 1939 and has been sentenced to a term (or terms) of imprisonment of at least ten years, 

or

b. Where a pension scheme member has been convicted of a criminal offence committed in connection with his or her service as a member of a police force, which is certified by the Home Secretary either to have been gravely injurious to the interests of the State, or to be liable to lead to a serious loss of confidence in the public service.

6. Guidance issued by the Home Office states that all instances of pension scheme members being convicted of criminal offences should be reviewed and consideration given as to whether they fit the criteria applicable for pension forfeiture[footnoteRef:1]  [1:  Home Office Police Pension Forfeiture Guidance (Feb 2021). The 2015 Regulations have a similar provision at regulation 211(1).] 


7. It is for the PCC to determine whether the given conviction meets the requirements above and to set out their views on how these provisions apply to the case in question when applying to the Home Secretary for a certificate relating to the forfeiture of a pension scheme member’s pension.

8. Under these regulations the pension may be forfeited in whole or in part, permanently or temporarily.  The Courts have determined, however, that an individual’s pension may be forfeited by no more than 65% - the remainder reflecting their own contributions which cannot be forfeited. The legal provisions that enable pension forfeiture will be dependent on the relevant pension scheme arrangements.

9. Forfeiture will not be appropriate in every case where a pension scheme member has committed a criminal offence but should be considered where there is, or might be, a public concern about the pension scheme member’s abuse of their position of trust. To be eligible for a pension certificate the offence(s) must have been committed in connection with their service as a member of a police force.

10. The pension scheme member need not have been a serving officer at the time of the offence in order to meet the requirements that it must be connected with their service.   For example, if police knowledge, systems or contacts were used to commission the offence.

11. The Police Pension Regulations 2015, at regulation 212, allow for the forfeiture of a survivor’s pension where the survivor has been convicted of a crime leading to the pension scheme member’s death.

12. [bookmark: _Hlk212192899]Different determinations may be made about the secured and unsecured portions of the pension (except in the case of injury pension).   The secured portion of the pension may not be forfeited after the pension scheme member reaches the state retirement age or after they are released from prison or legal custody.

13. The reason the Regulations refer to a “secured portion” of a pension and an “unsecured portion” derives from the fact that the Police Pension Scheme is a “contracted out” pension scheme.  Members of a contracted-out scheme pay reduced contributions but are only entitled to a basic state pension; they are not entitled to the second state pension.  If, on ceasing to be a member of a contracted-out scheme, an employee’s accrued pension was less than the equivalent state pension that they would have accrued had they not been in a contracted-out scheme, the employer is required to make a “payment in lieu of contributions” to the National Insurance Fund to ensure that the employee’s statement pension was at a “guaranteed minimum” level.  In the case of Harrington v Metropolitan Police Authority (2007) it was estimated that the secured portions of a pension would be approximately 15% of the total pension fund. Because of Regulation K(5), the secured portion of the pension can only be forfeited from the date the officer becomes eligible for his police pension until the state pensionable age.

14. The Police Pension Regulations 2006 (section 55) sets out the circumstances where the PCC may apply for forfeiture of a police officer’s pension from:

(i) A regular police officer or former regular police officer;
(ii) A survivor of such a police officer; and 
(iii) A pension credit member.

15. The forfeited benefit, or part of the forfeited benefit, may be restored to the pension scheme member or the eligible adult or child survivor.[footnoteRef:2] [2:  The Police Pensions Regulations, 2016, Part 55, para 5.] 


16. The Police (Injury Benefit) Regulations 2006 (regulation 40) sets out the circumstances where the PCC may apply for forfeiture of the injury on duty enhancement to an ill health pension payable to police officers. 

17. The term ‘pension scheme member’ is used throughout the policy and refers to the police officer subject to the pension forfeiture proceedings who is in receipt of or eligible to receive a relevant pension.
 
18. Where a forfeiture certificate is issued by the Secretary of State declaring the relevant offence: 

(i) was gravely injurious to the State, or 
(ii) is liable to lead to serious loss of confidence in the public service.

The PCC must consider whether and by how much to apply a pension forfeiture.
In determining pension forfeiture and the procedures relating to decisions, due regard should be given to Article 6(1) and Article 1 of the First Protocol to the European Human Rights Convention, contained in the Human Rights Act 1998.

This guidance should be read in conjunction with the Home Office Pension Forfeiture Guidance from time to time in force (available at: Police pension forfeiture - GOV.UK). 

Role of the PCC as the Pension Supervising Authority (PSA) 

19. The PCC has two distinct roles:

(i) In cases involving offences committed under paragraph 4 above, the PCC will consider, where relevant, whether to apply a pension forfeiture (4(a)) or whether to apply to the Secretary of State for a Certificate of Pension Forfeiture (4(b))[footnoteRef:3]; and  [3:  Where a case is identified the PSA may apply to the Home Secretary for a certificate of forfeiture without prejudice to the final decision about whether to forfeit the pension (Home Office Police Pension Guidance, 2021, para 1.13)] 


(ii) Upon the Home Secretary granting a Certificate of Pension forfeiture, the PCC must decide on the extent of forfeiture to be applied, on a case-by-case basis.

20. The officer should be notified of any intention to apply to the Secretary of State for a Certificate of Pension Forfeiture and may make representations. 

21. It remains open to the Secretary of State to refuse to certify a matter referred to them by the PCC. 
Preliminary Process
22. Where a pension scheme member is charged with any of the offences described under paragraph 4 in this Policy, (whether that person is eligible for an immediate pension, a deferred pension or is in pension payment), the Chief Constable (or their representative i.e. the Professional Standards Department (‘PSD’)) should refer all matters in accordance with the Home Office Guidance to the OPCC Chief of Staff/Monitoring Officer or Deputy Monitoring Officer.  As part of this process, the pension scheme member and their staff association should be made aware that consideration is being given to forfeiture.  

Stage One 
23. If a pension scheme member is convicted in court, having been charged with an offence which falls within the definitions set out at paragraph 4, the Chief Constable (or their nominated representative), will notify the Durham Constabulary Pensions Department and then prepare a full report to the PCC within 20 working days from the date of the conviction.  The report should contain:
a. A summary of the circumstances as to why it is felt that the PCC may wish to consider exercising the power to forfeit the pension of the pension scheme member.
b. Copy of sentencing remarks
c. Certificate of conviction
d. the facts including key evidence on which the conviction was made or the admitted facts which form the basis of any guilty plea.

24. The pension scheme member should be provided, at the same time or as soon as reasonably practicable, with a copy of the Chief Constable’s full report and any relevant supporting documents. The pension scheme member should submit their written representation to the PCC no later than 15 working days. The PCC has the discretion to require the individual to attend in person to make oral representations based on the representations in writing. 

25. The PCC’s office will work closely with the Pension Department, the Pension Scheme and PSD to determine the former officer’s current address and circumstances.

26. If no representation is made, particularly where the pension scheme member is currently serving a prison sentence, the time limit to submit their written representation to the PCC may be extended beyond the 15 working days.

27. If, for whatever reason, the Chief Constable does not wish certain information/documents to be disclosed to the pension scheme member, this must be clearly identified and drawn to the attention of the PCC and the reasons provided as to why they should not be disclosed. The Chief Constable must set out reasons for non-disclosure. The PCC will make an assessment as to whether the information/document should be disclosed taking into account the information contained in the document and the individual circumstances of the case. The PCC will inform the Chief Constable immediately if they intend to disclose information which the Chief Constable requested to be kept confidential. 

28. The pension scheme member may apply for an extension of time for the submission of written representations.  Where the pension scheme member is currently serving a prison sentence there may be a need to grant more than one extension and each request for an extension will be considered on its own merit. 

29. If the pension scheme member has been granted leave to appeal their conviction, or, where leave to appeal is initially refused and the pension scheme member seeks leave to appeal to a higher court, the pension forfeiture process will be suspended pending the outcome of an appeal. 

30. Notification to the pension scheme member of the PCC’s intention to apply for a Certificate of Pension Forfeiture will recommend that the pension scheme member should seek independent legal advice in respect of pension forfeiture, given the seriousness of the matter. 

Stage Two 

PCC’s (PSA’s) Considerations: Application for a Certificate of Forfeiture

31. Upon receipt of the written representations and any relevant supporting documents from the Chief Constable and pension scheme member, the Chief of Staff or Deputy Monitoring Officer will arrange for the PCC to consider the case for a pension forfeiture application within 15 working days or as soon as reasonably practicable.

32. The PCC will consider the question of whether the application for a Certificate of Forfeiture should be made to the Home Secretary.  Specific consideration should be given to the Police Pensions Regulations and Home Office Police Pension Forfeiture Guidance, 2021, as to the factors that the PCC should consider and that the Home Secretary will consider when deciding on an application for a Certificate of Forfeiture.

If the PCC decides to apply for a Certificate of Forfeiture, the following information will be provided to the Home Secretary: 

a. A statement by the PCC that the offence was committed in connection with the pension scheme member’s services and is liable to lead to a serious loss of confidence in the public service and/or is gravely injurious to the interests of the State and the reason(s) for this view.

b. Details of the relevant pension scheme(s) (1987, 2006 and/or 2015 Scheme(s), or multiples thereof).

c. Full details of the offence(s) and the connection with the police service.

d. The date(s) of conviction and details of the conviction.   If the pension scheme member is convicted of multiple offences the PCC should specify which offence(s) is/are relevant to pension forfeiture and provide relevant date(s) of conviction.

e. Details of the circumstances relating to the offence and investigation including whether the offence involved:

i. Organised conspiracy amongst several officers.
ii. Active support for criminals.
iii. Perversion of the administration of justice.
iv. Betrayal of an important position of trust for personal gain, and/or
v. Corruption or attempted corruption of junior officers.

f. Relevant information on the overall behaviour of the pension scheme member during the trial and investigation, including plea.

g. Details of the sentence imposed by the Court and the Judge’s sentencing remarks.



h. Details of any misconduct proceedings and outcome (and the outcome of appeal if there was one) and if the pension scheme member has been included on the Barred and Advisory List.

i. Brief details of the pension scheme member’s service and seniority.

j. Financial implications of any potential forfeiture, including pension details, on widowers or dependents such as children or family members.

k. Relevant representations made by the pension scheme member as to facts.

33. Additional useful information that the PCC may include, if known, includes:

i. Brief details of the pension scheme member’s service such as their length of service and seniority.
ii. The financial implications of any potential forfeiture, including pension details, on widowers or any dependents such as children or family members.
  
34. The application to the Secretary of State should be made in accordance with the Home Office Police pension Forfeiture Guidance. Only relevant information will be provided to the Secretary of State and any application may be disclosable.

35. The pension scheme member involved should also be informed of the PCC’s decision to apply for forfeiture to the Home Secretary within 5 working days of the application being made.

Consideration by Home Secretary  

36. Once the application has been received, it is for the Home Secretary to consider whether the pension scheme member’s offence is either gravely injurious to the interests of the State or liable to lead to serious loss of confidence in the public service.

37. A person’s rights to a police pension are part of the remuneration to which their service has entitled them, and it is not automatic that a certificate will be issued. The Home Secretary will consider:

(a) The seriousness with which the Court viewed the offence (as demonstrated by the punishment imposed and the sentencing remarks).

(b) The circumstances surrounding the offence and investigation.

(c) The seniority of the officer or former officer (the more senior, the greater the loss of credibility and confidence).

(d) The extent of publicity and media coverage; and

(e) Whether the offence involved: 

i. An organised conspiracy amongst a number of officers.
ii. Active support for criminals.
iii. The perversion of the course of public justice.
iv. The betrayal of an important position of trust for personal gain, and/or
v. The corruption or attempted corruption of junior officers. 

38. The PCC will be notified of the Home Secretary’s decision and the reasons for it.  A copy of the Certificate of Pension Forfeiture, if issued, will also be forwarded.

39. The PCC will inform the pension scheme member of the Home Secretary’s decision within 5 working days of being notified of the decision.

Stage Three

PCC’s Consideration: Decision on the Level of forfeiture

40. In circumstances where the Home Secretary determines that it is appropriate to issue a certificate of forfeiture, then upon receipt, it is for the PCC to consider whether to apply the forfeiture, the extent of forfeiture and whether that forfeiture is to be applied temporarily or permanently.

41. If the pension is a deferred one the PCC may decide to keep the question of forfeiture under review depending on the circumstances of the case whilst bearing in mind that excessive delay in making a determination may be challenged in the Courts.

42. Upon receiving the forfeiture certificate, the Chief of Staff or Deputy Monitoring Officer will arrange for the PCC as PSA to consider the level of the forfeiture within 15 working days or as soon as reasonably practicable.
	
43. To inform the PCC’s consideration of each case, further evidence may be called for as considered necessary, this may include an invitation to the pension scheme member to make further representation, within 15 working days, as to the level of forfeiture.  Whilst any reports, comments and representations from either the Force or the pension scheme member may be considered, these are not binding on the PCC and the case should be determined based on the evidence.  Guidance in relation to the decision that needs to be taken is contained within Home Office Police Pension Forfeiture Guidance, 2021.

44. In deciding the level of forfeiture, the factors which might be considered by the PCC are:

(a) [image: ]The information provided to the Home Secretary when applying for a Pension Forfeiture Certificate.
(b) Mitigating circumstances.
(c) Disability in the family.
(d) Illness at the time of the offence; and
(e) Assistance or information given to the police during the investigation or following conviction.

45. If several pension scheme members were involved in the commission of the offence, the PCC might decide to reflect different levels of culpability in the extent of forfeiture for each. Such considerations may include the officer’s seniority, extent of their culpability, and duration of any offending. This list is not exhaustive.

46. The PCC must consider the whole range of forfeiture options and specifically consider the Home Office Guidance 2021.  The courts have ruled that a police officer’s pension may be forfeited by no more than 65%, the remainder reflecting an officer’s own contributions but there is no minimum limit on forfeiture. The PCC may decide to make no forfeiture.

47. A delay in reaching a determination on forfeiture following the issue of a certificate might, in some circumstances, be liable to challenge and lead to a successful appeal.

48. The Home Office should also be informed of the final outcome of the case, including whether the pension has been forfeited, and the extent and duration of forfeiture.

Conviction of Specified Offence

49. If the pension scheme member is convicted of one of the offences specified at paragraph 4 (a) above (a pension scheme member has been convicted of treason or of offences under the Official Secrets Acts 1911 and 1939 and has been sentenced to a term (or terms) of imprisonment of at least ten years), there is no need to apply to the Home Secretary for a Certificate of Forfeiture and the PCC can simply determine the extent of forfeiture straightaway, dispensing with the formality under STAGE TWO.

50. As per the formality set out under STAGE ONE, the PCC may call for the Chief Constable to prepare a report providing a summary of the circumstances as to whether or not the pension should be forfeited permanently or temporarily and at what level.

Disclosure of Information

51. In considering each case, the PCC must, at each stage, give the pension scheme member the ability to submit written representations, which should then be considered in any determination.  A copy of any reports submitted by the Chief Constable and full copies of any other relevant papers should be provided in advance of the date on which the PCC is due to make their decision. The pension scheme member will also be invited to give written representations within a specified timescale, normally 15 working days or longer, if they are currently serving a prison sentence.

52. Representations should include all matters that the pension scheme member would wish to put before the Home Secretary, if an application for forfeiture is submitted.  The Chief Constable should also be able to provide a further written response based on the information supplied by the pension scheme member within a specified time period.

Attendance by a pension scheme member at meetings

53. The PCC may, at their discretion, convene a meeting with the pension scheme member to hear oral representations.  A friend or representative may accompany the pension scheme member, if they wish. For the avoidance of doubt, this may be a legal representative. The pension scheme member and/or their friend or representative will be given the opportunity to make oral representations to the PCC.  The Chief Constable (or their representative) will be able to respond to those representations.  The PCC will then make their decision in private and may take further advice from the Chief of Staff or Deputy Monitoring Officer.

54. If the pension scheme member (or their friend or representative) is unable to attend any meeting (or where practical considerations prevent attendance), the following safeguards should apply:

i. The only people present at the meeting should be the PCC and their relevant staff (i.e. Force representatives should not attend when the member of staff is not present on fairness grounds).

ii. If at any time during the meeting the PCC decides that they need a point to be clarified, proceedings should be adjourned and representations sought in writing from the pension scheme member.

iii. If the pension scheme member makes a specific request for the meeting to be held in public, then this should be accommodated where possible although the views of the Chief Constable (or their representative) may be sought as to whether there are any operational/confidentiality concerns which would need to be considered in granting this request.  

iv. The PCC should retain the ability on a case-by-case basis to vary this procedure at their discretion and allow the individual to be present (if possible) if  they  feel  this  would  assist  them  in  making  a  fair decision in a particular case.

Implementing the Decision

55. If a forfeiture is to take place, the pension scheme member should be informed in writing of the decision, the extent of the forfeiture and the reasons for the PCC’s decision within 5 working days of the decision being made.

56. The PCC will record their decision and rationale on a decision record. An executive summary of the decision and rationale, including the reason for the forfeiture certificate being issued, will be published on the OPCC’s website following the appeal period.

57. The Chief of Staff or Deputy Monitoring Officer will inform the Home Office of the outcome of the case, whether the pension was forfeited and the extent of forfeiture.  

Appeals against a decision for forfeit a pension scheme member’s pension

  
58. Regulation H5 of the 1987 Regulations provides for a right of appeal to the Crown Court, against the decision by the PSA to forfeit the pension. 

59. A pension scheme member may appeal against the PSA’s decision that the case fell within scope of the relevant regulations, and/or against the extent of the forfeiture. 

60. A decision to delay the determination on forfeiture following the issue of a certificate might, in some circumstances, be prejudicial and liable to challenge. The right of appeal lies after the forfeiture has occurred, even if the cause for aggrievement is whether the offence was committed in connection with his or her service. 

61. There are also appeal rights in the 2006 Regulations (regulation 66 (d)) and 67(2)(d) and the 2015 Regulations (regulation 216).

62. Pension forfeiture engages Article rights of a pension scheme member and accordingly due regard should be had to this at each of the decision stages, and in determining where the pension scheme member has had opportunity to make representations and be represented.

63. An Appellant should service Notice of Appeal on the PCC and the Crown Court within 21 days of being informed of the decision.  The Court has discretion to accept an appeal out of time.


The PCC should notify the Home Secretary that an appeal has been lodged within 14 days and the outcome of the appeal within 14 days of the decision.
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