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August 6, 1979

AFSCME FILES DEINSTITUTIONALIZATION

COMPLAINT WITH HEW

The American Federation of State, County and Municipal Employees
has filed a formal complaint (copy attached) against the State
of Rhode Island and HEW's Developmental Disabilities Office on
the issue of inadequate job protection for employees affected by

the state's deinstitutionalization plans.

’

Although the.specific object of the complaint is the Rhode Island
State DD plan, the fact that it was signed by AFSCME International
President, Jerry Wurf, suggests thal other states may face simi-

lar complaints.

The crux of the proklem seems to be a deficiency

in the HEW "preprint assurances"--agreement-»forms developed by

HEW's Developmental Disabilities Bureau to fulfill statutory and
regulatory requirements relating to job protection for institu-
tional workers. According to the AFSCME complaint, the preprint

assurances do not adequately incorporate the employee protection
_requirements.set forth in guidelines issued by DDO on March 3,
1978 (copy attached).

AFSCME also claims that the DD Bureau was in error to approve
Rhode Island's state DD plan, because (1) the plan was not
developed in consultation with employee representatives, and

(2) it does not contain specific employee assurances relating to-
the state's plan for deinstitutionalizing residents of the Joseph

R. Ladd School, Rhode Island'’

for the mentally retarded.

s primary public residential facility
The State Director of the Division of

Retardation, Dxr. Robert L. Carl, Jr., said that Rhode Island is
willing to correct any deficiencies in its plan to meet HEW's
requirements. He said that state officials are currently meeting
with union representatives to negotiate employee benefits and
that the state already has plans for retraining institutional
employees and transferring them to newly established community
facilities as the approximately 400 residents of the Ladd School
are placed in the community over the next two to three years.
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HEW's DD Bureau is investigating the complaint and will determine
appropriate action when the regional office files its report on
the situation.

State directors who may encounter similar AF'SCME actions are
asked to inform the NASMRPD office.

SM: jp
Attachments
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ﬂThe Honorable Joseph A. Callfano, Jr.
lHealth, Ldueatlon and

Hubert Humphrey Building
- 200 Independence Avenue, S.W.
20201

under Section 135 of the Act,

the Department of Health,
through the Developmental Disabilities
permitted, encouraged and even cooperated
in, violation of the regulations and guidelines thch
it had promulgated under the statutc.

i

members of AFSCMEbeﬁﬁcil‘§4;

of the Joseph R. Ladd School in

we make the following formal

State of Rhode Island and the
Developmental Disabilities Office of the Rehabilita-
. tion " Services Administration of the Department of- ,
. Health, Education and Welfare for the failure of both
parties to carry out their responsibilities as set

protection provisions of the

.. Developmental Disabilities Assistance and Bill of
-Rights Act, Section 133(7)(B), 42 U.S.C.

the State of Rhode Island of

statute, regulation (45 CFR 1386.27) and guidelines
5 anmumﬁuh"(Tran mittal Issuancc No. DDO-SPO-60-003, TN-78-007),
1f not corrected, must result in a withholding of =
‘payments by the Sccretary of Health,

Education and
42 U.S.C.
Education

R 7 ; 7.. FHW . sedarlia, ety g Ry

e,

6063(b)(7)(B)

6065.
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%2 U.§.C. 6062, a minimum allotmemt of $150,000
foxr sexrvices to the developmentally disabled.

phe Facts
—f‘-

on August 9, 1978, Governor J. Joseph Caxrahy
gubmitted the 1979 Rhode Island State Plan for
Developmanal pDisabilitics to the eraergnthof
Health, pducation and Welfare. This submission was
made to Mr. Robert Brigys ot the Region 1 Dcvglop-
mental Disabilities office of the Rehabilitation
services Administration. On September 15, 1978,
the Plan was found to be in compliance with tbe pro-
visions of the Developmental Disabilities Assistance = - - -
and Bill of Rights Act 42 U.S.C. 6000 ct seq. -'~3§$;
Based upon provisions of the approved Plan, the s .
State has received under Section 132 of the Act, 47

The Rhode Island State Plan for 1979 includes a =
gection of "preprint assurances" addressing a number -
of concerns which the states are, by law, required
to include in their plans. These assurances were e 8
dralted by the pevelopmental Disabilities Office L Wmi
ghortly after the Act's enactment and, after being L
inserted in the state plans, they are routinely
approved by the Office on behalf of the Secretary. = -.%
The “preprint assurance"” on employee protection Wt
merely paraphrases statutory and regulatory language o
and does not include the minimum State Plan Require- =B

‘ments set forth in the Employce Protection Guide-

lines promulgated by the Developmental Disabilities 'f

-

0ffice. These detailed guidelines were transmitted

to the states on March 3, 1978, more than five
months before the submission of the Rhode Island

‘Plan. The State plan includes provisions for a pro-

gram

of ongoinyg deinstitutionalization at the Ladd

- 8‘:!“901 » . % RS —
F‘!';TQ, l{_s"-_‘w_..‘o- M ’-'.- .‘ e ... .
) ‘fc. . :.' '- '

e
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AFSCME Council 94 'is the duly constituted col- #
Jective bargaining agent for Local 1293, which w |
yepresents 750 employces at the Joseph R. Ladd
School. These employces include the facility's
direct cave, dictary and housekeeping staffs and
comprise 75 percent of the institution's staff. It
{3 Lhe purpose of this complaint to cause action

by the Sccrctary under Section 135 of the Develop-

a

mental Disabilities Assistance amd Bill of Rights ;@
Act (42 U.s.C. 6065). Such actimm would ascer- i
tain the extent to which the implementation of

the 1979 Rhode lsland SLate Plan for Developmental
Disabilitics complics with the cnployec protection
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rovisions of the Plan as well as the extent Lo
which those provisicns ol the PMlan are consistent
; with the requirements of the statute, regulations
f ~and guidelines. Such a review, as we show below,
would conclude that both the State and HIEW have vio-
lated the statute, regulations and guidelines.

. ) . . . ot

JI. Non-Compliance on the Part of the State of Rhode e
o Island L _ ' S

t?;:'l. Tﬁe State of Rhode Island, the State Planning

fa R 0 a3 . council and the State Agency, the Department of . .
{ ceowt T e sl e Mental llealth, Retardation and Hospitals, viow .. i.*
e FRE W e lated the statute, regulations and guidelines sk BV
AT by formulating and implementing the 1979 State 5,
Plan for Developmental Disabilities without the S

required employee protections. The "preprint

. ° _ assurances" which were included in the Plan by

.~ 7 the State Agency ignore the arrangements which

. . .the Departmenl of llealth, Education and Welfare
requires as minimum provisions of an acceptable
plan. "Such protective arrangements shall in-
clude, without being limited to, such provisions
as may be. necessary for:

R b | The preservation of rights, privileges
S - and benefits (including continuation
' a of pension rights and benefits) under
existing collective bargaining agrce-
. ments; or ' - :

2) The continuation of collective bargain-
ing rights; . 3

. 3)  The protcction of individual employees
against a worsening of their positions
with respect to their employment;

o %

',\J, LN IR R . R = &
;_','.t‘!v !;.'_'. ""-'_f’.‘:\? oo e D
WA R E R s <.

w -

4} Maximum efforts be made (sic) to guar-
antee employment of employees of any’

- State political subdivision thereof
(sic) who will he affected by any pro-

, o . gram funded in whole or in part under

£ 5 . ", . provisions of Lhis Act; and B el

5) Employce training or retraining pro-
5 e : ' grams." (Guidelines, p. 2, emphasis
AR : ‘ supplied) :

y TEE B _nddifjonally. the State of Rhode Island in its
L T st A 1979 State Plan failed to include or comply

1 ’ * . L] .
. . ‘
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he performuncc standards required
as terwms and condji tions of the protective
arrGHQchnts dcscribcd above. These mandatory
erformance sLandards arc set forth in pages
of the ggigei}ngg. The sState also violated the
.rcquircmcnt'LﬁaL the plan call for, and that
there beo paiticipailon py employce representa”
tives in the duevelopmen
provisioys: Lt P

with any ol t

.

The State Plan: as a minimum shall...
provide that employees pe given written
notice at least SiX months. prior to the
gormation of such deinstitutionalization
. plans for the state. . gpecific conditions
. for the protection of employees affected
py actions taken pursvant to the deinsti-
tutionaiization plan will be developed as
a. result of negotiations petween appro-
..priate State authorities and employee
reprcscntatives. ("State Plan Require-

ments"” section of Guidclines, P-

AFSCME neither received written notice nor had
any oPportunity for negotiations prior toO the
formation of the deinstitutionalization plan

coptained in the Sta

fy tmy -

The Rhode ygland pepartment of Mental Health
Retardation and llospitals failed to carry out
Lriks responsibility as the State Agency respon-
gible for jevising and implementing the em-
ployec protection provisions. The pepartment
failed tO provide written notification to all
af fected employees and their collective bar-

gaining reprcscntativcs priox to_the'imple"
d deinsﬁitu—"

SR e mentation of the grate's proposeé
BT B tionalization plan. It disregarded that por-
s that,

he guidelines which state
yece participation is necessary

TR L tion ol t

g = i "early emplo

: to effectively imple

g oL [Guidelines, B

w0 engagc in_the nocessary data collection, nor
~did it fulfil) its duty to ©O i
gtatements which

- mit describtng,_in full, "the anticipated

effect of the prej

¢ of employe€ protcction

te Plane. L g

ment employce protections.P

ptain the detailed
cach state js expected to sub=

ject upon. - « employeces (whether
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Or not it is bheljeved to be adverse) .., in-.
cluding (|0 POSsible impact of the project
upon... collective bargajning contracts, cmploy-
ment rights, Privileges and benefits, including
pension benefits, Vacation ang insurance bhene-
Lits. " (Guidelines, P. 5) 1In fact, the Mental
Healt), Retardation ang Hospital Department hag
consistently cited", ., Federal statutes and
regulations which require us to Provide place-
ment altcrnatives..." 45 an excuse for non-
compliance with its collective bargaining GO,

- John Folcarellj, February g, 1979.) A less
Selective ang self-serving reading of Federal
- 8tatutes ang regulationsg by the State woulg
- have brought to jtg attention the extent to
- Which jtg employee Protection arrangements were
inadequate ang in violation of the law. . "

employeeg., " Under Section 135 of the Act,
42 U.s.c. 6065, thig represents g failure
to comply substantially with a Provision re-
quired by Section 133, 42 U.S5.C. 6063, and

should leagqg to a withholding of HEW payments
for planning, construction, administration

BlhiﬂiﬁiB’{mﬂguiﬂ*Qra.. o g
i ) S e

N T, S and Services,

v, Al LI BN
e BLS L T | Lo T e ey
Ll

AT 6067(b). 1tg first failure was in Supervising
- the development of, anad APProving a State
Lo+, T plan whic) wvas out of Compliance wijt)p the
LI statute, regulations anpg guidelines. fThe
" Council further abdicated jtg dutiecs by failing

ALY L to monitor, review and evaluate the implemen-
2 AP I (R tation ol (e Plan'g cmployee Protections,

LA Asscrtions by Counci ] staff to the contrary
IR ' notwithstandinq, Lhe Development Disabilitjesg
oL ' A E i, om g e

. ¥ :
(I [ '
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Compliuance by the State

il

Plan for 1979 1ncludes Federal funding for
duinstitutionalization projcects which, by re=
ducing the institutional population and in-
croasing the extaent of centracting with private
providers, will certainly affect employecs.

.~ . . g

rgi_ﬁrtionsgﬁhich flave Aided and Abetted Non-

1.

. .

2

AR St P

Regulations of the Department of Health, Educa-
"tion and Welfare (45 CKFR 1386.27) and the -
~the statute and :egulatioﬁs. Both the statute |
~and regulation require thatse ' FE et A g

L ¢
f

In supplying thce State of Rhode Island with pre" j
pared “preprint assurances"” which ignore the ;o

guidelines and merely summarize general statu-
‘tory requircments, the Developmental Bisabili=
tics Office of the Depavtment of Health, Educa-

© tion and Welfare has enabled the State to evade

HEW's cmployec protection guidelines. (Trans-—
mittal Issuance No. DDO-SPO-60-003, TN-78-007.):

Subsequoné-approval of the 1979'Rhode Island g 

.8tate Plan for Developmental_Disabilities by
- the Developmental Disabilities Office was 1in

v,

direct violation of the Developmental Disabili~":.0

ties Assistance and Bill of Rights Act, the

Employee Protections Guidelines issued under

The plan musﬁAproﬁidé foi'faif and AR

equitable arrangements {as determined
by the Secrctary after consultation
with the Secretary of Labor) to pro-
- . toct the interests of employees affec~
-~ ted by actions under the plan to pro-
vide altornative comnunity living

.+ arrangument SErvicCes... LRACLUALNG vy iy woay

SN RN

arrangements designed to preserve eme - g:”~f

3;';_ ployec rights and benefits and to proé.iif,'g

yvide training and retraining of such
. employces where necessaxy and arrange-

ments under which maximuam efforts will
’ be made to guarantce the employment of = T
guch cmployces. _ _ L e

assurances” instead of containing any substan-
tive provisions explaining how affected employecs
would Lo protected, did not eonform to the
Guideline's minimum yequirements for employee

“The plan submitted, by relyimg on the "preprint §
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protcclions; nor was it in tompliance with the

- requirement that detailed pevformance standards

e . be devised ang implemented ag Part of the terms

i and conditions of theo brotective arrangements.
o By ignoring the statute and its own requlations

o and guidelines, the Department actively facili-
S ' i tated violations or employer protection require-~-

T ELE . " ments by the State of Rhode Island.

"B The Developmental Disabilitiesg Office failed to

~° monitor and review the implementation of the =
. - _ Rhode Island State Plan subsequent to its appro-
. 0w¢ . val. Even a cursory reading of the plan, a re= . . &30

" quest for documentation, an inspection of per- .- -V

A . formance standards, or a phome call to the 2% P
employees' collective bargaining representative
] to ascertain the extent of cempliance with the e
. notification and negotiation requirenment would -t
have made obvious the inability "and unwilling- '
ness of Rhode Island Department of Mental Health,

Retardation and Hospitals to "insure employeces
. the fu)l range of protections afforded by the
% gtatute and regulations ag interpreted by the
. guidelines." (Guidelines, p. 8} 7This failure to
~+ police the Stata Agency, compounded with the

. parlier failure to critically evaluate the em-

" ployee protection provisions of the Rhode Island
5 State Plan, created a situation ip which the
.t~ '8tate of Rhode Island was allowed to receive

... Pederal funds without any attempt being made to
¢ . 'ensure complianco with the cozditions impesed
w+ " by Congress as a4 requisite for such funding.

. . B g -;""_.,"
gy ¥ s S : € L R .‘u -3

-immediate Action Reduired to Ensure State Plaﬁ,Com: ' ‘f_

. RPliance T

e, e
Tt e 5

a3t -

N

"In order to Juarantee that the State of Rhode Island
... Batisfies the employee protection Provisions of the
. Developmental Disabilities Assistanre and Bill of T
- Rights Act, the Department of Health, Educatijion and L
.. :Welfare must take the following immediate action:
1. The Sccretary of Health, Education ang Welfare .
© Wmust begin forthwith the notification and i g™ B8
hearing process under 42 U.5.C. 6065, This sec- '
‘tion governs the procedure for withholding pay-
ments: = 8 ; : ‘

et
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wWhenever the Secretavy, after recasonable
.. - notice and opportunity for hecaring to the
' : Stalte Planning Council and the appropriate
; ; Gtate agencies or agency, designated pur-
L . "t suant to Section 6063 (L) (1) of this title
PR e finds that -- i ;
L Ry %o 41T (1) thexe 1S a failure to comply substan-
s ied Pl ' tially with any of the provisions re=
s 'ﬁiﬁyr A O el quircd by Section 6063 of this title B
SOk e g TR 9 A to be included in the State plan; or A

-(2) there is a failure to comply substan= - °
tially with any regulations of the W EE
Secretary which are applicable to this ",
gubchapter, e 7 B gw . v Bl %%

TR L T i N R

.
- M T . Lo

* the Secretary shall notify such State Coun-=
." eil and agency or agencies that further pay=’
.. ments will not be made to the State under
Section 6062 of this title {(ar; in his
discretion, that further payments will not
pe made to the State under Section 6062 of
this title for activities in which there is
" guch failure), until he is satisfied that o
. ¢there will no longer be such failure, + Until
- he is so satisfied, the Secretary shall make
‘po further payment to tke State under Sec-
tion 6062 of this title or shall limit fur-
~.ther payment under Section 6062 of this
. title to such State to activities in which
there is no such failure. el :

. LR}

Gt

The Depaxrtment, through the Ddevelopmental Disa-
e o gs B E bilities Office, must enforce the entire range
hiiwgufwmh;'ﬁm . of dutics assigned tn the State Agency ‘and the
S ETSRA TR TR T Gtate planning Council. These include: en-=

R gy suring that future state plans contain employee
; Pﬁ.fj:. Co protection programs which are consistent with
P el ws T the Employee Protection Guidzlines as well as
Bt g, ™ the sStatutory and regulatory language which
el e - . . gerves as the authority for these guidelines;
' e N “ensuring that the State Agency complies with the
. ' employce protection provisions of any approved
: State plan; and ensuring that, at least oncc a
S s year, the Stale Plannina Council monitors,. re-

CHE - views and ovaluates the implementation of the
State plan as provided for in 42 U.5.C. 6067.

Ve - e, P . o
A . i . .
[T |
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‘ & 3. The Developmental Disabilitics Office must ccasc
N : the practice ot approving Ul “preprint assurs
ance® on cmployee protection: an State plans.
o o This vagsurance, " Jdeveloped by the Developmental
D Cpisabilities Oflice, has the cffect of nullifying
P ' ptatutory cnployece protection requirements.

.

Corrective Action by the State of Rhode Island Required
S ———— s - -

The State of Rhode Island nust take steps to ensure:

that the State Agency and State Planning Council ful~-

£i1) their responsibililies under the law with regard .
" to employee protections. Adequate notification to s AR
. employees and their collective bargaining represen= Voo
-tatiyes-prior to the implementation of the State plan, 1
- detailed impact statements concerning employees o e
. affected by deinstitutionalization, full compliance = 2 e
- py the State and all grantces with the State pleéen
. and effective monitoriny, evaluation and review of
guch compliance with the plan are among the legal

© yepponsibilities and obligations which are now ige ol
pored by the State. . R I SRR
| et R T - i T
2 grert WER. ;
€onclusion wetl e TR LN, \ il ol ;

® " .. ., Tar
...... ’ . # .o w TR g I . T — ot C .

tinless the Secretary of Health, Education and Welfare -
and the Governor of Rhode Tsland také steps to guar- T
. antee that those of ficos within their jurisdiction "
.. garry out all their dutics with regard to employee STy
rotections as established by the pevelopmental Dis-—

. abilities Assistance nud Bill of Rights Act, and the
yegulations and guidelines adopted pursuant to the

pot, we shall be forced Lo pursuc appropriate legal

';jgm@giegfvm§hé“§€HEa and Federal Goveri
. he permitLad to callou.:ly disrcgard eheir legal Ye-—.
sponsibilities and jeopardize the legitimate in-

terests of our members and other workers in the field
- of mental retardation and developmental disabilitices.

gincerely,

L\)\A}\ Lﬁhnhn:T:?%23M6£éL
Wirf YOVanni Folcarellil

- ad@rﬁ;ﬁ?.

b -w' » él,l.//':\/hi .4& e

niel Martin

e drivrcional ‘xegut ive Divector President

Mu.ﬂfff:{ . President APTUME Council 94 AFSCME Local 1293

JW/GP/DMew - C oy e
* s wegy Bee . 1 .".".I.
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o CEMPLOYEE PROTECTIONS
| AS RELATED To
DEINSTITUTIONALIZATION

Developmental Disabilities Office
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TRANSMITTAL NOTICE

DEVELOPMENTAL DISABLLITILS OFFICE

. Date:
TRANSMITTAL - MR 3 107
Issuance No: DDO-SPO-60-003
Type: Program Regulation Guide
Title: Employee Protections as Related to Deinstitutionalization

ISSUANCE TO BE REPLACED

Hew Issuance

BACKGROUND

it ip anticipated that the implementation of the national deinstitutionalization
priorfty will effect a significant progressive decline in the caseload of
jnstitutions as residential facllities. Recent Developmental Disabilities
State Plans demonstrate the trend toward providing settings that are least
rest¥ictive of the personal liberities of developmentally disabled persons.

The increasing State efforts toward community alternative programs and the
fmprovement of residential programs will create varying circumstances in which
current institutional employees will require relocation or retraining, or both,
te continue working in the general field of their present employment. Accord-
ingly, Section 133(b) (29) of the Act,* mandates that the State provide for

fair and equitable arrangements to protect the interests of employeecs affected
by actions to carry out the deinstitutionalization plan as described in Section
133(b) (20) of the Act,

WHAT TO0 DO WITH ISSUANCE

The Guidelines are intended to set forth the mandatory requirements of the
statute, and, where appropriate, the agency's interpretation of such requirements.
They are not intended to impose requirements that are prooerly the subject of

the rulemaking process. In some instances arrangements er actions are suggested
in these Guidelines, rather than set forth as requirements, because the Depart-
ment believes that they are properly the subject of rulemaking, rather than an
interpretation of statutory requirements., Whenever there are any questions with
respect to whether a provision is mandatory, or with respect to the basis of any
requirement, -such questions should be directed to the appropriate Regional Office,
or the Central Office in Washington,

SCOPE _OF COVERAGE :

These guidelines are primarily applicable to (1) State Planning Councils and

8tate Administering Agencies for the developmental disabitities program, (2)

authorities of the State and its political subdivisions aad employce representa-

tives concerned with employement and job rights for emplozeces who will be

affected by any program funded in whole or in part under provisions of the Act,

They may be useful to other persons, organizations and governmental authorities
- interecsted or involved in services for the developmentally disabled,

DISTRIBUTION

Regional Office, DD State Planning Councils, DD State administering agencles,
constituent organizations, U.S. Department of Labor, OHDS Central Register.
DD State administering apgencies must make further distribution to pertinent
governmental and labor authoritics and organizations conccrned with inscitu-
tional programs and with the protcction of cmployces of 1maci uLions.

///zr-/
Et4n¢is X. Lynch //;T

Dircctor
Developnental Disabllltles

%P.L. 91 517 as amcnded by P.L. Y4-103-011ice of Human LDevelopment Services bepart=
eant of Health, Education, and Welrare

e bl e el o o e

. [
. » .

S Ereryar s



{11, Requlatory Authority:

tepartment of Health, Education, and Welfare Regulations, Section 1386.27.

Iv. State Plan Requirements (Part 1386 of the Requlations):

The State Plan (Sec. 133, P.L. 94-103), as a minimum, shall 1) provide
for fair and equitable arrangements to protect the 1ntqrests of all
eoployees affected by deinstitutionalization plans assisted under the
Developmental Disabilities Act, and 2) provide that employees be given
written notice at lTeast six months prior to the formation of such
defnstitutionalization plans for the State. Specific conditions for
the protection of employees affected by actions taken pursuant to the
deinstitutionalization plan will be developed as a result of negoti=-
stions between appropriate State authorities and- employee representa-
tives. Such protective arrangements shall include, without being
Himited to, such provisions as may be necessary for:

1. the preservation of rights, privileges, and benefits (including
continuation of pension rights and benefits) under existing
collective bargaining agreements or otherwise;

2. the continuation of collective bargaining rights;-

3. the protection of individual employees against a worsening of
their positions with respect to their employment;

4, maximum efforts be made to guarantee employment to employees of
any State political subdivision thereof who will be affected by
any program funded in whole or in part under provisions of this
Act; and .

9. employee training or retraining programs.

V. Performance Standards:

The terms and conditions of such protective arrangements must include
the following performance standards: »

L. Preservation of Rights and Benefits

The preservation of rights and benefits requires that any new job
offer to an employee displaced due to deinstitutionalization plans
Will not result in the termination of "accrued benefits such as
pension benefits, vacation benefits, health and insurance benefits,
seniority rights or similar such benefits. :



GUIDELINES ' o

Employce Protections

Y. Purpose of Guidelinecs

These Guidelines are transmitted by Transmittal Issuance No. DDO-SPO-60-
003, TH-78-007. The Cuidelines constitute the determination of the
Secretary of Health, Education, and Welfare as to what, at a minimum,

' constitute fair and equitable arrangements to protect the interests of
employces affected by actions to carry out State deinstitutionalization
plans under the Developmental Disabilities Assistance and Rill of Rights
Act, P.L. 91-517, as amended by P.L. 94-103, 42 U.S.C. Sec. 6001, et
8¢q. The Secretary of Health, Education, and Welfare has consulted

with the Secretary of Labor with respect to the provisions of thesge
Guidelines,

II. legislative Authority

Section 133(b)(20). 1In order to be approved by the Secretary a State
Plan for the provision of services and facilities for persons with
developmental disabilities must... “contain a plan designed (A) to
eliminate inappropriate placement in institutions of persons with
developmental disabilities, and (B) to improve the quality of care
and the state of surroundings of persons. for whom.institutional care
is appropriatz;,,." ’ ' :

Section 133(b) (29) "...provide for fair and equitable arrangements (as
deteymined by the Secretary after consultation with the Secretary of
Labor) to protect the interests of employees affected by actions to
earxy out the plan described in paragraph (20)(A), including arrange-
ments designed to presecrve employce rights and benefits and to provide
training and retraining of such employeegs where necessary and arrange-
ments under which maximum efforts will be made to guarantee the emp loy-
ment of such employces;,.."
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3.

4.

This provision applies only to jobs offered by the State or local
governments pursuant to the deinstitutionalization plans and not
to jobs found independently by a terminated employee seecking
alternative employment.

Continuation of Collective Bargaining Rights

This provision protects ex1st1ng bargaining rights in two circum-
stances: :

1) when the administration of a facility would be turned over
from one governmental unit to another (for example, from
State to county); and

2) when an entire employee graup would be moved intact to a
new facility.

Worsening of Position

- This provision requfres that an employee whose job is terminated by.

a plan to eliminate inappropriate placement in institutions cannot,
for example, be offered a job: a) at less pay, or b) with a sub-
stantial increase in health or safety hazard.

Assurances of Employment

“Assurances of employment" requires that a State or local govefnment
employee displaced because of the deinstitutionalization plan be
offered a job that conforms with these quidelines.

This provision p1aces the State in the position of an employer-of-
fast resort in the event no other employment opportunity existed,
but this provision would impose no requirement for employment in the
same job capacity or locality. With the capacity to retrain employees
th a new field, the State has an unlimited opportunity to make -full
and productive use of such employees.

In order to comply with the provision of the Act to make maximuni
efforts to guarantee employment, the State agency shall initiate
policies and procedures to insure that: a) affected employees have
transfer rights to employment in community facilities for the
developmentally disabled; b) all job vacancies be posted at loca-
tions convenient for employees; c) affected employees have the

right to transfer to jobs in other State or local government
departments; d) employees upon transfer to a new place of employment
more than 50 miles beyond their previous employment have the right
to relocation expenses; and e) employees who qualify under "State
civil service" have the right to early retirement.




5. Training and Retraining Programs

Where necessary, States must provide training and retraining
programs for current employees displaced by deinstitutionaliza-
tion plans. o employee may be compelled. to work in a capacity
for which they have had no previous training. All training and
retraining must be conducted during reqular employment hours:
an employee must keep receiving his reqular salary while being
trained or retrained; all training programs are to be provided
at no expense to employees; and each affected employee will
receive job counseling and vocational guidance.

VI. Action by State Agency

The State agency is responsible for devising and implementing the
employee protection provisions. It ig suggested that the State

agency notify, in writing, all affected employees and their collective
bargaining representatives at least six months prior to the implementa-
tion of a State's proposed deinstitutionalization plan. Early employee
participation in formulation of deinstitutionalization planning is
necessary to effectively implement enployee protections. In the event
that the implementation schedule is set and does not allow for the

SiXx months notification, it is recommended that at least forty-five
days be provided for notification and for time to work out a satis-
factory employee protection system. "If the implementation is already
“in progress, employees and their collective bargaining representatives
should enter into cooperative relationships with the State agency
without delay to work out a satisfactory employee protection system.
Employees' and their collective bamaining representatives' partici-
pation in the deinstitutional planning wili Jend itself to coopera-
tive relationships with management, thereby eliminating uncertainties
about employment and reducing many obstacles in establishing a

strong community-based delivery system.

The State Plan must include protections for all employees affected by
the State's Plan for deinstitutionalization. Accordingly, empl oyees
at all levels of State or local government whose employment is jeop-
ardized by a State's Plan to close or reduce institutional services
to the developmentally disabled population must be protected. For
example, employees in administrative or support service jobs, even
though they may not work directly in an institution, are entit]ed to
employment protections.

A detailed statement from each grantee for implementing the State's
deinstitutionalization plan for each protective arrangement enumerated
under Section IV of these guidelines is to be obtajned by the State
agency as a part of the project application so that a compiete review
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can be made to ascertain whether the requirements of the terns and
conditions of the protective arranpements are being met.  To that end,
comprchensive information should be solicited which would identify

the employces in the project to be assisted and to determine if any
other program might also be affected by the project. tames of any
unfons representing these employees should be also obtaincd.

The anticipated effect of the project upon these cmployeces (whether

or not it is belicved to be adverse) must be deseribed in full,
including the possible impact of the project upon their collecrive
bargaining contracts, employment rights, privileges and bencfits,
fncluding pension benefits, vacation and insurance benefits. Further,
the arrangements.must include procedures and mechanisms to provide

for the resolution of disputes with respect to the interpretation,
application, and enforcement of protective arrangements in order to
fnsure employces the full range of protections afforded by the statute
and xegulations as interpreted by these guidelines. The results of

any discussions or negotiations with representatives of workers who may'"
be affected by the project and any understandings reached must be stated,
If agrecments have not been reached respecting protective arrangements
for employees affecced by the project the reasons should be fully
explained prior to submitting the State-plan to the appropriate
Regional Office for approval. ' '

- Copies of individual agreements are not required to be submitted with
the State.Plan or its annual revision since each agreemant is :
negotiated on an individual basis. However, copies of all such
agreements are to be retained by the designated State administering
agency and are subject to review by appropriate Department of Health,

Education, and Welfare representatives.
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DEINST [T ITTONALLZATTON

The Council pollcies and objectives which first appeared in the

FY 1978 Comprehensive State Plan were partlally amended June 10,
1978. These amended policies reflect current federal laws and

the composite thinking of the Council. They represent guldelines
recommended by the Council to be followed in the development, 1m-
plementation and provision of residential services to persons with
developmental disabilities.

L&
4.271. DEINSTITUTIONALIZATION POLICIES

The philosophy underlying the developmental disabllitles
program in Washington State is based upon the principles of
normalization, the developmental model, and the protection
of individual rights which includes the right to adequate
habllitation and treatment within a normative cnvironmental
setting which is as socially {ntegrative as possible;
consistent with individuals habitative, training and
medical nceds.

1. Equal Protection of Rights

Persons with developmental disabilities have the same civil,
legal, and human rights as enjoyed and guaranteed all United
States citizens and that the protection and continuing
juarantee of these rights is fundamental to the life, liberty
and pursuit of happiness of all such persons.

2. Right to Non-Discriminatory Treatment

The federally guaranteed individual right to adequate
habitation in a non~discriminatory manner must be guaran-
teed and safepuarded consistent with the Section 504 pro-
hibition against unnecessary separate and (nadequate services.

3, Right to Appropriate Habilitation

All persons with developmental disabllltles accepted into
state funded and/or operated residential facilltles and
programs must be insured the provision of appropriate
habilitation guaranteed in writing through the Individual
Habilitation Planning process identified in P.L. 94-101
and safeguarded through the development of adequate duce
process procedures.

4. Right to Freedom From Harm

All persons with developmental disabilitles must be
guaranteed placement and accompanying support services
that Facilitate thedr residing in a residential enviroen-
ment conducive to normallzation.

5. Right to Least Restrictive Environment

Opportunity for alternative communlty based residential

environments, support services, and programs shall be made
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P

y, Increasing Family Support !

All efforts and resources within the state are to be
mobilized in providing in-home support to assist the
‘natural (or foster) family in maintaining the develop-
mentally disabled child within the natural home. This
includes the expansion of available in-home respite care,
out-of-home respite care, and specialized therapies.

(]

valuation, and Monitoring Saflcguard:

Expansion of the development and implementation of an
on-going evaluation and monitoring system to insure
that, individual needs aroe being met through the pro- ;
vigion of normative and adequate habilitation programs
thereby insuring and enhancing program quality.

6. Lxpanding the Availability of Living Environments Conducive
to Normalization

Program excellence needs to be expanded by providing the
ideological foundation in the principles ol normalization
for both consumers and providers to facilitate the estab-
lishment of community-based residential environments and
support services which will support the above identified
deinstitutionalization policies of the state which arc
based on law.

7. Increasing Financial Support

Improved financial support for residential services is
eritical to the development of a normative and compre-
hensive community-based residential services program.
Stabilized funding for institutional reform during the
interim deinstitutionalization process must be guaranteed
by the legislature,




