KT PW ocT2021
[/

To help understand the recent scourge

of private lawsuits brought against food
packagers over the information on their product labels, let’s dive
deeply into the recent decision in Mazella v. The Coca-Cola Company,
in which consumers in New York State sued Coke claiming its bottled
Gold Peak iced tea was misleadingly labeled as being “slightly sweet.”
Spoiler alert: The case was dismissed—that is, thrown out—~by the
judge. I'll discuss the judge’s lengthy Opinion and Order from July 21.
(I can send you a copy if you ask for it at my email address below.)

These cases commonly involve individual consumers accusing
companies of saying things on their labels that are false or
misleading, such as that the product is “all natural,” or that it
contains no genetically modified organisms. Often the cases are
brought on behalf of all affected consumers, in what are called
“class actions.” These lawsuits are not based on accusations that
the company violated FDA's requirements or other federal law, but
that they violated a state’s prohibition on
marketing products to consumers in a false
or misleading way. The cases seek money
damages and, if the state’s law allows it,
even the plaintiff’s attorney’s fees.

The plaintiffs’ complaint asserted
several separate claims, but the central
one was the alleged violation of a New York State law called the
General Business Law that prohibits deceptive business practices and
false advertising. The court listed the “elements” of claims under
that law, and evaluated them one by one. After all, legal claims are
just a collection of elements, a checklist of puzzle pieces, and the
judge or jury has to ask themselves if they all are present. If they
are, the plaintiff wins. For purposes of a motion like this, the judge
was deciding if the plaintiff had at least a reasonable shot at proving
every element of the claim.

To make out a claim that a defendant violated the New York
General Business Law, the plaintiff “must allege that a defendant
has engaged in (1) consumer-oriented conduct that is (2) materially
(meaning significantly) misleading and that (3) plaintiff suffered injury
as a result of the allegedly deceptive act or practice,” said the court.

The “materially misleading” element was trouble for the plaintiff
here. New York courts define “misleading” as “likely to mislead a
reasonable consumer acting reasonably under the circumstances.”

In other words, the company won’t be responsible for every kooky
interpretation by every kooky consumer.

The court said, sorry, but the assertions that the iced tea was
“slightly sweet”, and that that was misleading because the tea does
contain some sugar, do not “plausibly” allege that a reasonable con-
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What One Court Case
Can Teach

The trouble is, a settlement of
a case doesn't clearly resolve
the question of whether the
plaintiff's claim was valid.

THE LEGAL SIDE

sumer would assume that the tea is low in sugar and therefore is also
low in calories. The court said consumers are likely to think “slightly
sweet” is a description of the tea’s taste instead of an assertion about
its calorie or sugar content. This court believed “slightly sweet” was
just about the same as a claim that a beverage is “Just a Tad Sweet,” a
phrase that had been found by another court to be merely “puffery,”
that is, not an assertion of a fact but instead a promotional phrase.

The court was also persuaded by the fact that the label contained
clear and accurate statements about the tea’s sugar and calorie
contents in its Nutrition Facts. The court said, “where an allegedly
deceptive practice is fully disclosed, there is no deception claim.’
(Incidentally, I am not sure that is always the interpretation courts
or regulators would make, so be careful—it’s better not to have any
allegedly deceptive practices in the first place.)

What lessons can we learn from this decision? | can think of at
least two, and they are both sources of uncertainty.

First, lawyers often refer to any relevant
case from the past as “precedent,” and
our legal tradition says judges should try
to follow the precedents (by interpreting
the words of a specific law a certain way,
for example), unless there’s a really good
reason not to.

Can a judge look at what another court did and be persuaded
that it’s a good way to go, even if it’s not literally a precedent she is
bound by? Yes, certainly, and sometimes they do that. In fact, the
court in the Mazella case took that “puffery” idea from a case from
California applying California’s law. The problem for industry seeking
guidance from these decisions is that, while usually judges will follow
the lead of a prior case from the same state because it’s a controlling
precedent for that court, you can’t always be as certain that a judge
will borrow a good idea from another state’s court.

Second, learning from these cases can be tough. This particular
case was decided by a judge in the company’s favor, and that was
helpful, but most of these cases get settled without rulings or trials.
And the trouble is, a settlement of a case doesn’t clearly resolve
the question of whether the plaintiff’s claim was valid. Sometimes
companies change their label claims as a result of cases, but may
not admit any fault. It’s useful | suppose to note that someone sued
someone over that particular label claim, so if you want to avoid
bad publicity and legal squabbles, you can stay away from that label
claim, but when cases settle, it’s not clear the plaintiff was right.

Careful packagers will keep eyes and ears open about the
accusations that plaintiffs make, and note the victories, like conclusive
court rulings, when they come along. PW
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