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“The lease is a hybrid , part contract, part property.”*
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.K. Gray Elements of Land Law (London, 2nd ed.,1993), 673-674 .35
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“The covenant will touch and concern the land if it per se affects
the nature, quality or value of the land.”*

.E. Scamell Land covenants (London, 1996) 7-16 .36

.P. Butt Land Law (London, 2nd ed., 1988) 269 .37

;Cheshire & Burn's Modern Law of Real Property (London,16th ed., 2000) 475 .38
.Scamell, supra note 36, at p. 1-4

;Mayor of Congleton v. Pattison (1808) 10 East, 130 .39
.Horsey Estate Ltd. v. Steiger (1899) 2 Q.B. 79
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.Breams Property Investment Co. Ltd. v. Strougler (1948) 2 K.B. 1

.Butt, supra note 37, at p. 271-272 ;Cheshire & Burn's, supra note 38, at p. 477-478

27U DN7NN2 20 AN W D WI1L9RY YR NI0TIAN UOYWN NIMKD LWUNNNN NNAIT 1ayn
JIRYSYIRD TN 700,17 DMAI02 WINPT 7a1pnn VOWNA 1YY 070N
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,NII0 DMK NIDN NN DY DIYALEDYAN T 7Y 1Yap1 QWX NNy
J'0M7N M7 IR NRYIMY 5N 0NN MY DIYN 9170 DY TWUR
DN L'WY IR (7101 NIR TWOKRT? W' D Y271 DX 'Vn NINY yana
2 ,NP'09N T 7Y NWYI NIMNN 7Y (7100 IR 'Y NRT DRTYNN
,[M9N 22 TYo N7 aMN'o IX N7X NIMN qDX7 AN'o 7w 0Ta N
N'INN N9DX DN DNPN LN'AT) TWIM 1T DIIPAY DMYLN [N NKTI
DX L'0I9'YWN NYTN 71'wa DMy nyon [N (PTY K7 7am
NT "1Y2 DAY 170N IW2anNnY 0990 J7aipnn uSwnn NX nwynY
Law of property -2 1012 %7 IX2 QWD 27T 72ipnn V9YNN NNaoNa
NITAN NN ,NWYN? ,ynxn 01 2in 01925 nmiwa n'faxa ppniv Act
NTPY DIYA 721700 VOYN] NNNONNY '9) restrictive covenants-n
NNII9Y "7 DIWN 17NN INNSNNY 07750 DX TANAl NNy
[T 709 NX 710 KINW X7 ,Scamell Tmimn v mw'2a1 ,nmpypn

NI722n0 NIMNN 2YT7 0'02N NX DINNAN 72NN VOWNN Y

“There can also be little doubt but that the foregoing assessment of
the cases was held by the draftsmen of the Land Charges Acts
1925... and the Law of Property Act 1925, since in each of these
Acts special provision is made only for covenants restrictive of the
user of land... Further, section 84(1) of the Law of Property Act
1925 (as amended) confers on the Land Tribunal certain powers
to discharge or modify ‘any restriction arising under covenant or
otherwise as to the user’ of any freehold land.”*?

NN v [ 0N NI nnn e 1017 7ina wapw n0f%'on
(“Ni7an NN DY NNIK INYNY DN X AWKR) NI7VA TN Nivaan
nyn ,Mmv 40 %yn 7w n9I[ENT NDN TINA NI NN Y NI

Anmnn nopn Jmn naw 25 197Ny

.Scamell, supra note 36, at p. 15-16

DAY "N ,N7X DT NXYAY DITNIMN "0 NINANI DY72IRD [P0 2T 79 DNRdIm non
.N7DN TIN NINNY DT NN NN NmYE N Ny DT QZavin 0N 0NToNa
NIY¥NX1 NNWYYI 1700 NI7Y1IY NINTR NPTRN N2 ,0'™M7An M N9IN 1A P27 yidn
NNINQ NNRIY NPT 17247 ,Tenures - DY'N 7¢ NN NWIY QUKD |, “estate™7 NIDTN
-0 uan TR 701 ,ANTRA WI9a 2'TRN NDAIRTIN N'MNNA KXNIY M 1 91N Yy
,NI7Y27 AN 2ANEn TomMN L“rent service”™nN NIX NIXTNA 1'7VN AXINW M7 2V “tenures”
V1, IMNR 'YL 7' TNNY DRTAN NIDT MY fee simple-n ToIn XN ,\'7n0n 7277 N nav
.J.E. Penner The Idea of Property (Oxford, 1999) 212:X .'DI0 |'NI §IX1 7V192 A D

707 xamn Wmxn 7in? (12)84 q'wo nx0
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“(1) The Lands Tribunal shall (without prejudice to any
concurrent jurisdiction of the court) have power from time to
time, on the application of any person interested in any
freehold land affected by any restriction arising under
covenant or otherwise as to the user thereof or the building
thereon, by order wholly or partially to discharge or modify
any such restrictions on being satisfied -

(@) That by reason of changes in the character of the
property or the neighbourhood or other circumstances
of the case which the Lands Tribunal may deem
material, the restriction ought to be deemed obsolete;
..;0or

(c) That the proposed discharge or modification will not
injure the persons entitled to the benefit of the
restriction; and an order discharging or modifying a
restriction under this subsection may direct the
applicant to pay to any person entitled to the benefit of
the restriction such sum by way of consideration as the
Tribunal may think it just to award under one, but not
both, of the following heads, that is to say, either -

(i) A sum to make up for any loss or disadvantage
suffered by that person in consequence of the
discharge or modification; or

(ii) A sum to make up for any effect which the
restriction had, at the time when it was imposed,
in reducing the consideration then received for the
land affected by it...

(12) Where a term of more than 40 years is created in land
(whether before or after the commencement of this Act) this
section shall, after the expiration of 25 years of the term,
apply to restrictions, affecting such leasehold land in like
manner as it would have applied had the land been
freehold: Provided that this subsection shall not apply to
mining leases.”

JPTIvnRN Inom |70 xam qwon - 1969 mwa [pn 7inn - .46
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1T 721N vOdWNN 7V 00aNNA L7AIRN TN D W D P DX N7y
NTNIM N'VI9'Y AR NINOIN LZINN 7Y MP'PN7 INTR TWUR WIN
N2 N20N 7W IX 0010 7w 1'OIN] 'Y 7w AWK NITaan Ninn 701Y
IN ,NAYIM N7 D90 ,NNNXR NIMINN NI2'01 'Y 7W2 IX 'IXxN 001N
NTYI N722NNY D'WINKA Ya9' X7 wiann 71010 IX 'Y 1A Nnpna
D"IX'S 1097 NPNON 711M0Y NPWIN IT N917N NNAoN2 .0NAIVY
VAIR PIND L,WATIF IR UN2AI0Y DTYR D700 YUK D72200Y M NIt
"11'UNN NRXIND DTX MIX? DAY 271 72V 21 DMIX'D (709" D NIWAI9N

M1onn Ix

,MIT 9vo qpnin European Commission of Human Rights-n 192
NMXN 7¥ NNON DINN RN D DL TR I9¥A FRING WU
European Convention for Ti0' nirM'ni DTX NIFDT 7V N1aNT7 N'RONRN
nTyin .(the) Protection of Human Rights and Fundamental Freedoms

RUTRMYVIRGTak ) TR YD)

-7 DN DIVIN AWK NIdNON D NIYAIDNA YaIp 7Inn D ,27 7% nwrr
[N ,V9WUnNN MA7 NMIN NNNX NrPnon NYYIa n1R Land Tribunal
VOVUNN 'MA7 7WINN 'UNNYIRN VTN 7'W NP [NENRRPNR NdN
7¥ DN 7N AWK NYTR 27'W RIN - NI722aN NN N7 IR 7017

- AYIN 2T 7217n0 VOYNN NIYXNKRA NI72aNN NIANN ' T

“As to the court’s inherent jurisdiction, certain of the grounds in
section 84(1) which give rise to the Land Tribunal’s jurisdiction to
modify or discharge a restriction may also feature, in proceedings
brought before the court, in the exercise of the court’s inherent
jurisdiction to treat a restriction as having been expressly or
impliedly released.”*®

D TN NAKRY X L7 PN NIKNNMY 27X 0977 Driwy TN n u'an?
NIYZa .17 NI NDNoa win'y Niwy'7n yn1a X7 Land tribunal-n
AWN .72pnn NIaan NN 71017 IR 1Yl M7 IKamy nnn
D"p X7¥ D 7y yax¥n Nt 72210 Y Iprooa iy D oLt Ty
NIY{7a 2% N7y NTIN2 NN 7107 NIYZa N1'NA 2 'Mivawn 71an
D NIRYT7 [N IT AR NIZ'0ON ,TIVI NIRT .N7DN ATIN NN 7101%
NIX 1T ARDY .M7DNI1 21y ¥ D' N9 NIXKAMD NIYRAA 1IN
DN'MIMS9Y NNY'NY NIn 2y D'wpnl 0dYIN ,0'DAI0N DINAN N7'Yon

.D'Wpann

.Cheshire & Burn's, supra note 38, at p. 692 note 17 .47
.3 w"na Dw D'RamN TN 709 DX DR DI, Scamell, supra note 36, at p. 335 .48
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.IT N"A102 DIYWN 17NN 1YY 07750 0'011 Ty
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“l am of the opinion that the proposed discharge or modification
will not injure the person entitled to the benefit of the restrictions
and that, therefore, paragraph (c) of section 84(1) of the 1925 Act
is established...it is right that | should exercise the discretion of
the Tribunal in favour of modification of the restrictions so as to
permit the proposed development of the application land.”>

7IND7X 1NN NNOXK WX NN 720100 191 "M ,ONKR NN7na
NINAI NINN 7107 MDoN DNDNNN L ITYIND IWN'WYY VN
Snnoonn mT" Dn7 mivw

72200 yap 57 ontnina

“The only loss which the objectors have suffered is their power to
extract from the applicants a sum of money in consideration of
agreeing to vary the restriction with regard to the sale of alcohol.
That loss derived, not from the modification permitted by the
Tribunal, but from the exercise by the Tribunal of its statutory
power. In my Judgment the objectors are not entitled to
compensation for that loss.”™!

1O0Nn7 021 71¥'9 7Y NNORY NN 7017 722N0N wpann TWKRD
:NINAN NTYN DX 720100 yan  nimne

Re ;Re Briarwood Estates Limited’s Application 39 P.&C.R. 419 (1979) :nX1 MNKkN nwnnn? .49
;E.M.1. Social Centres Limited’s Application 39 P.&C.R. 421 (1979)
.Re Forestmere Properties Ltd’s Application 41 P.&C.R. 390 (1980)

.Re Farmiloe’s Application 48 P.&C.R. 317 (1983) at p. 321-322 .50

.Re E.M.I. Social Centres Limited’s Application 39 P.&C.R. 421 (1979) at p. 427 .51
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“It appears to me and | so hold that the trustees will suffer no loss
or disadvantage in consequence of the modifications which | have
ordered. They will suffer no loss of amenity and no diminution in
value of any of their properties. They may suffer a loss of
bargaining power but that is something for which I have no power
in the circumstances of the present case to compensate. The
trustees are seeking to use the restrictions, not for the purpose of
preserving the properties in question as single private dwelling-
houses, but for a purpose for which the restrictions were not
intended, namely, to enable the trustees to extract money as a
consideration for agreeing to modification of the restrictions. If |
had power to order the payment of compensation or consideration
on that basis, 1 would, as a matter of discretion, decline to exercise
that power.”%?

DWIY NIN"IM X n71Y nwynn "N7 DNAXRNNE 0770 9w Dniwn
NO'RYUN NX 20N o'Rvann Law Commission®-n T 2y AT Mwa
NNA0N2 NIDN TIND NIPAAN NN NRYYE 7027 DT DX 2'NNY

.DMYN MIYY TR NNRNN

N2U90 NNWOX NaNTn 2 nTvin nx'mn *1985 nmiwn n"m ,)»
2y 2inn it npnow p ,nNnn A% Land Tribunal-n 7w npnon
nX TYMmn mw 14 1970 wWRd nunl my 21 99 noipn? nnnn

.N1dNN

YA wim'wn v ni7aann 7 o, nTvin axtnn *1991 nawn n"m
197nw nX7? 170 Lands Tribunal-n 1 7y 710m%7 Ik w7 nioiodNn
J10NI0IR My nim mw 80

:(n"rm7 4.1 qwo) nTvin Wl

“The principal recommendations which we make in this report
are:

All restrictive covenants should lapse eighty years after their
creation...”

.Re Bennett’s and Tamarlin’s Applications, 54 P. & C.R. 378 (1987) at p. 384-385

ANK AIPY7 XD DTVID TPON .2IN DDA NNRZIMN N'RAYY DTV X' Law commission-n
NNNNN N'V2NY NN 7Y ,NP'PNA Y¥AT7 W'Y NINNISI DYI'Y 7V Y9071 n'72218 njp'nin
DINKRN DNANN LI'7Y VDIV 11'D ATV Y"I' .NINWAN DY'NN NIR'YNY? D' VOSWNN Y
N1Y NIynwn NIYa '0 1T 2TV 79 MY RN .0'uswn? oxani T DIy ,0'udIY 0N
2NN TN 7270 DY 1D9A1 NRENN N 7R NI DMy IXRIK 2TV DINYTENY2208
.The Law Commission (law com. No. 141), Codification of the Law of Landlord and Tenant(1985)
.The Law Commission (law com. No. 201), Transfer of Land - Obsolete Restrictive Covenants(1991)
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NN ATINA NNt YWRD D Lwap Landlord and Tenant Act 1927-n
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NTVIN nx*mn 51985 niwa Law Commission-n T 7v pinw n"m
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n'nn (qualified) DNnn NN>oNa win'wn 'y DX N72ann NN
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NIDNN NOIRAYI DN "YDAY 1dINN NPT

M7INN DI¥N¥] IR NPOY X7 728N UOYNI NIDNN 1A NNNISTN
[0V ,73INN 7y NI70IMN NI72anN DI¥NX X7 .Ni72an NN Y 9
NN ,N'M2IRN NPPNN DNMAPYAL WM 27T 721pnn uownn

2IN7 NZIYMAN DT

21-n nyn? 9w noipn? 1IN Leasehold Reform Act 1967 ' 7y )2
DINN 7Y NIXY DX ,0'7292NN YN DR WIDO7 NDTR Nj7avin 0y
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“The ensuing Leasehold Reform Act 1967 was therefore
formulated on the premise that “the land belongs in equity to the
landowner and the house belongs in equity to the occupying
leaseholder.”®8

ATONN D YMIN AWK DTR NIRT? 'KONKN TN N 192 97NN AT 7IN
mant mping pn atn pinn yapw

.(3)19 9o

.The Law Commission (law com. No. 141), Codification of the Law of Landlord and Tenant(1985)
.Gray, supra note 35, at p. 766

.James v. United Kingdom (1986) 8 E.C.H.R 123
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“Enfranchisement legislation was fair since occupying
leaseholders are morally entitled to ownership, landlords
collectively having exploited a monopoly to create a form of tenure
which was disadvantageous to tenants.”%

S9N 1IVRPOY DA NP NI NN DN2INY NN NPT
Leasehold Reform, Housing and Urban -n n'7220xa pjin 1993-a
nN'T ua% N Nt pavn at pin .DevelopmentAct 1993
NYDY NY¥INn X7¥ DTN .0%vann 0210 NMp7 qnivn |'11a
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.P. Sparkes A New Land Law (Oxford, 1999) 39 .60

.Landlord and Tenant Act 1987, Part 1 ss1-20 .61

C. B. Macpherson The Political Theory of Possessive Individualism - Hobbes to Locke,(Hong Kong, .62
.1990) 3, 205
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.H. De Soto The Mystery of Capital (Great Britain, 2001) 44-62 .63
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- NIVYN NIXNAITNI
Landlord and Tenant Act 1927;
Leasehold Reform Act 1967;
Landlord and Tenant Act 1987;
Leasehold Reform, Housing and Urban Development Act 1993;
Commonhold and Leasehold Reform Act 2002.
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“there is no such thing as natural property...it is entirely the work of
law. The idea of property consists in an established expectation...this
expectation can only be the work of law. Property and law are born
together, and die together. Before laws were made there was no
property; take away laws, and property ceases.”®®

NMIIX XN ,NNDNN 2T DINN I'971 7Y N1 TN DN '09WUNN N1ann
N DX ["9XN ,NNNYN NIV7NNYT M1 1ToM 11'K ,ONIM DXI9IN ["I7n
.2YNN 071p2 Y1 DR 17 'RE'YHYN D72vn

)2 v yraxn "The Mystery of Capital" - n®02 ,Henando De Soto Talmn
[P0 7w MAToN NTYNA N 'wwn D7vn N 7w 7won iy
mapon .%"omn p0ro21%" IR Qp'na 0021 7w Dnd'ON Y TV L,'0190
PTNINN '019N 370 DX NINT? NINNONNN NRFTAN 7V D NN NN
MNXI 07 TWzNal,n'72750 NIN'D IX? 'NdN TYXD LI [an71 0Myn T
TYNN Yann LITT? L9W0n pniy 7Y nynaxn g DNI9NNY 0MAT T 7Y
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“In theory the legal community should favour reform because it will
expand the rule of law. But most lawyers in developing and former
communist countries have been trained not to expand the rule of law
but to defend it as they found it. Lawyers are the professionals most
involved in the day-to-day business of property. They sit in the key
government offices where they exert a stranglehold on major decisions.
No group- aside from terrorists - is better positioned to sabotage
capitalist expansion. And, unlike terrorists, the lawyers know how to do
it legally.”®”

294 ('~ 712 ,1992) n''15n NnnnwAdn MIN - VOYN] NI 711 .X - .64

11T [nO' . T 7V VLYY '9D J. Bentham The Theory of Legislation (London, 1931) at p. 111-113 .65
24 ('R0 2"wwm) "' p'in - g

De Soto T 7y 1a¥INW '9) ,'w'7wn D71IVN NIITAQ D'NAN D'OdIN 'O ,NwNnnn DW7 1 .66
J(nroriknn 65% 1 7y o'prnim) 0'9'7'oa VI TR 132.9-> 7w %Ta 1702 DI
'U'RM YT TR 5.2 (nrordiknn 65% T v DpTnim) N9 YT TR 74.2
85% 1 v o'prnm) DM¥N AT TR 241.4-1 (nroiiknn 82% 1t 7y DppTnin)
.De Soto,supra note 63, Appendix :nX1 .(N'01721KNN

.Ibid, atp. 209 .67
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