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[bookmark: _Toc][bookmark: a431732]Interpretation
The following definitions and rules of interpretation apply in these Conditions.
[bookmark: a443682]Definitions:
[bookmark: a580938]Business Day: a day other than a Saturday, Sunday or public holiday in England, when banks in London are open for business.
[bookmark: a534488]Charges: the charges payable by the Customer for the supply of the Services in accordance with clause 5.
[bookmark: a269043]Commencement Date: has the meaning given in clause 2.2.
[bookmark: a148539]Conditions: these terms and conditions as amended from time to time in accordance with clause 11.5.
[bookmark: a796081]Contract: the contract between the Supplier and the Customer for the supply of maintenance Services for sauna suppression systems in accordance with these Conditions.
[bookmark: a521529]Control: has the meaning given in section 1124 of the Corporation Tax Act 2010, and the expression change of control shall be construed accordingly.
[bookmark: a530961]Customer: the person or firm who purchases Services from the Supplier.
[bookmark: a131466]Customer Default: has the meaning set out in clause 4.2.
[bookmark: a819243]Deliverables: the maintenance services work undertaken by the Supplier for the Customer will be as follows otherwise as agreed in writing prior to the Services being undertaken:
a. Check the system is not faulty or damaged/isolated on arrival,
b. Isolate and check for components which may be due an upgrade (flow switch/non-return valve etc),
c. Perform a manual test once upgrades are completed (if required),
d. Turn power off to check power fault works,
e. Remove the battery and replace with new one (checks for battery fault), 
[bookmark: _Hlk110938983]f. Inspect damaged or broken bulbs and repair the bulbs at an extra charge and a call-out fee, and
g. Supply mist head parts and replace the mist heads every three years (for an extra charge).
[bookmark: a114433][bookmark: a136420]Intellectual Property Rights: patents, utility models, rights to inventions, copyright and neighbouring and related rights, moral rights, trademarks and service marks, business names and domain names, rights in get-up and trade dress, goodwill and the right to sue for passing off, rights in designs, database rights, rights to use, and protect the confidentiality of, confidential information (including know-how and trade secrets), and all other intellectual property rights, in each case whether registered or unregistered and including all applications and rights to apply for and be granted, renewals or extensions of, and rights to claim priority from, such rights and all similar or equivalent rights or forms of protection which subsist or will subsist now or in the future in any part of the world.
[bookmark: a392452]Order: the Customer's order for Services as set out in the Customer's purchase order form, the Customer's written acceptance of a quotation by the Supplier, or overleaf, as the case may be.
Services: the maintenance services, including the Deliverables, supplied by the Supplier to the Customer as set out in the Specification.
[bookmark: a365542]Specification: the description or specification of the Services provided in writing by the Supplier to the Customer or as per the Deliverable.
[bookmark: a433495]Supplier: Smartmist Systems Ltd registered in England and Wales with company number 12885272.
[bookmark: a503520]Supplier Materials: has the meaning set out in clause 4.1(h).
[bookmark: a742839]Interpretation:
[bookmark: a321521]Unless expressly provided otherwise in this Contract, reference to legislation or a legislative provision:
[bookmark: a604358]is a reference to it as amended, extended or re-enacted from time to time; and
[bookmark: a713609]shall include all subordinate legislation made from time to under that legislation or legislative provision.
[bookmark: a926312]Any words following the terms including, include, in particular, for example or any similar expression, shall be construed as illustrative and shall not limit the sense of the words, description, definition, phrase or term preceding those terms.
[bookmark: a135894]A reference to writing or written includes email OR but not email. 
[bookmark: _Toc1][bookmark: a505889]Basis of contract
[bookmark: a317670]The Order constitutes an offer by the Customer to purchase Services in accordance with these Conditions.
[bookmark: a883113]The Order shall only be deemed to be accepted when the Supplier issues written acceptance of the Order at which point and on which date the Contract shall come into existence (Commencement Date). 
[bookmark: a476723]Any samples, drawings, descriptive matter or advertising issued by the Supplier, and any descriptions or illustrations contained in the Supplier's catalogues or brochures, are issued or published for the sole purpose of giving an approximate idea of the Services described in them. They shall not form part of the Contract or have any contractual force. 
[bookmark: a931568]These Conditions apply to the Contract to the exclusion of any other terms that the Customer seeks to impose or incorporate, or which are implied by law, trade custom, practice or course of dealing.
[bookmark: a217493]Any quotation given by the Supplier shall not constitute an offer, and is only valid for a period of 20 Business Days from its date of issue.
[bookmark: _Toc2][bookmark: a109998]Supply of Services
[bookmark: a747514]The Supplier shall supply the Services to the Customer every nine months and in accordance with the Specification in all material respects. 
[bookmark: a865956]The Supplier shall use all reasonable endeavours to meet any performance dates specified in the Order, but any such dates shall be estimates only and time shall not be of the essence for performance of the Services.
[bookmark: a1059649]The Supplier reserves the right to amend the Specification if necessary to comply with any applicable law or regulatory requirement, or if the amendment will not materially affect the nature or quality of the Services, and the Supplier shall notify the Customer in any such event.
[bookmark: a976790]The Supplier warrants to the Customer that the Services will be provided using reasonable care and skill. 
Servicing will only cover the cost of the fault in the system installed (whether by the Supplier or in a third party system) should there be any component failure which causes the system to operate less than efficiently. Any additional services will be charged out at an extra cost to the Customer.
The Supplier will not be able to undertake any Services if there is a fault in any third party system and will inform the Customer.
[bookmark: _Hlk110348770]Liability will be excluded for the Supplier if it undertakes servicing for a third party system installed by the Customer. 
The Customer is made aware that in certain third party systems (which are not the Supplier’s systems), the software upgrades required for servicing and maintenance may not be possible as the Supplier will not know how these systems are programmed, coded or electrically operated and accordingly, depending on the design of the third party system, some mechanical upgrades may not be feasible depending on the third party system design, and the Supplier will inform the Customer accordingly.
[bookmark: _Toc3][bookmark: a806875]Customer's obligations 
[bookmark: a296308]The Customer shall:
[bookmark: a388128]ensure that the terms of the Order and any information it provides in the Specification are complete and accurate;
[bookmark: a281581]co-operate with the Supplier in all matters relating to the Services;
[bookmark: a591339]provide the Supplier, its employees, agents, consultants and subcontractors, with access to the Customer's premises, office accommodation and other facilities as reasonably required by the Supplier;
[bookmark: a662064]provide the Supplier with such information and materials as the Supplier may reasonably require in order to supply the Services, and ensure that such information is complete and accurate in all material respects; 
[bookmark: a555250]prepare the Customer's premises for the supply of the Services;
[bookmark: a328352]obtain and maintain all necessary licences, permissions and consents which may be required for the Services before the date on which the Services are to start; and
[bookmark: a185449]keep all materials, equipment, documents and other property of the Supplier (Supplier Materials) at the Customer's premises in safe custody at its own risk, maintain the Supplier Materials in good condition until returned to the Supplier, and not dispose of or use the Supplier Materials other than in accordance with the Supplier's written instructions or authorisation.
[bookmark: a531297]If the Supplier's performance of any of its obligations under the Contract is prevented or delayed by any act or omission by the Customer or failure by the Customer to perform any relevant obligation (Customer Default):
[bookmark: a667280]without limiting or affecting any other right or remedy available to it, the Supplier shall have the right to suspend performance of the Services until the Customer remedies the Customer Default, and to rely on the Customer Default to relieve it from the performance of any of its obligations in each case to the extent the Customer Default prevents or delays the Supplier's performance of any of its obligations;
[bookmark: a934313]the Supplier shall not be liable for any costs or losses sustained or incurred by the Customer arising directly or indirectly from the Supplier's failure or delay to perform any of its obligations as set out in this clause 4.2; and 
[bookmark: a133214]the Customer shall reimburse the Supplier on written demand for any costs or losses sustained or incurred by the Supplier arising directly or indirectly from the Customer Default.
[bookmark: _Toc4][bookmark: a1016456]Charges and payment
[bookmark: a554380]The Charges for the Services shall be calculated on a time and materials basis:
[bookmark: a285239][bookmark: a982116]the Charges shall be calculated in accordance with the Supplier's yearly fee rates of     £[      ] to £[     ] per annum or as per the Order and the Charges may vary from time to time; and
[bookmark: a755873]the Supplier shall be entitled to charge the Customer for any expenses reasonably incurred by the individuals whom the Supplier engages in connection with the Services including travelling expenses, hotel costs, subsistence and any associated expenses, and for the cost of services provided by third parties and required by the Supplier for the performance of the Services, and for the cost of any materials.
[bookmark: a242701]The Supplier reserves the right to increase the Charges at any time prior to commencement of the work.
[bookmark: a740878]The Supplier shall invoice the Customer nine monthly in advance.
[bookmark: a341624]The Customer shall pay each invoice submitted by the Supplier:
[bookmark: a543549]within 30 days of the date of the invoice; and
[bookmark: a357922]in full and in cleared funds to a bank account nominated in writing by the Supplier, and
time for payment shall be of the essence of the Contract.
[bookmark: a939778]All amounts payable by the Customer under the Contract are exclusive of amounts in respect of value added tax chargeable from time to time (VAT). Where any taxable supply for VAT purposes is made under the Contract by the Supplier to the Customer, the Customer shall, on receipt of a valid VAT invoice from the Supplier, pay to the Supplier such additional amounts in respect of VAT as are chargeable on the supply of the Services at the same time as payment is due for the supply of the Services. 
[bookmark: a213448]If the Customer fails to make a payment due to the Supplier under the Contract by the due date, then, without limiting the Supplier's remedies under clause 8, the Customer shall pay interest on the overdue sum from the due date until payment of the overdue sum, whether before or after judgment. Interest under this clause 5.6 will accrue each day at 4% a year above the Bank of England's base rate from time to time, but at 4% a year for any period when that base rate is below 0%.
[bookmark: a822283]All amounts due under the Contract shall be paid in full without any set-off, counterclaim, deduction or withholding (other than any deduction or withholding of tax as required by law).
[bookmark: _Toc5][bookmark: a838919]Intellectual property rights 
[bookmark: a556397]All Intellectual Property Rights in or arising out of or in connection with the Services (other than Intellectual Property Rights in any materials provided by the Customer) shall be owned by the Supplier. 
[bookmark: _Toc6][bookmark: a694481]Limitation of liability
[bookmark: a709995]The Supplier has obtained insurance cover in respect of its own legal liability for individual claims not exceeding £5,000,000 per claim. The limits and exclusions in this clause reflect the insurance cover the Supplier has been able to arrange and the Customer is responsible for making its own arrangements for the insurance of any excess loss.
[bookmark: a756753]References to liability in this clause 7 include every kind of liability arising under or in connection with the Contract including liability in contract, tort (including negligence), misrepresentation, restitution or otherwise.
Nothing in this clause 7 shall limit the Customer's payment obligations under the Contract.
[bookmark: a202653]Nothing in the Contract limits any liability which cannot legally be limited, including liability for:
[bookmark: a660491]death or personal injury caused by negligence;
[bookmark: a631319]fraud or fraudulent misrepresentation; and
[bookmark: a614767]breach of the terms implied by section 2 of the Supply of Goods and Services Act 1982 (title and quiet possession).
[bookmark: a726969][bookmark: a112544]Subject to clause 7.2 (No limitation in respect of deliberate default), and clause 7.4 (Liabilities which cannot legally be limited), the Supplier's total liability to the Customer shall not exceed the Charges paid by the Customer. 
[bookmark: a188392]Subject clause 7.2 (No limitation in respect of deliberate default), clause 7.3 (No limitation of customer's payment obligations) and clause 7.4 (Liabilities which cannot legally be limited), this clause 7.6 sets out the types of loss that are wholly excluded: 
[bookmark: a339294]loss of profits;
[bookmark: a621192]loss of sales or business;
[bookmark: a813007]loss of agreements or contracts;
[bookmark: a194811]loss of anticipated savings;
[bookmark: a884668]loss of use or corruption of software, data or information;
[bookmark: a896419]loss of or damage to goodwill; 
any cost of damages to the Customers property; 
loss or costs incurred by the Customers for servicing for a third party system installed; 
any loss or liability to the tenants or occupiers of properties of the Customers;
any damaged or broken bulbs caused by heat activated mist heads and not caused by the Supplier’s system, and
[bookmark: a338817]indirect or consequential loss.
[bookmark: a378241]The Supplier has given commitments as to compliance of the Services with relevant specifications in clause 3. In view of these commitments, the terms implied by sections 3, 4 and 5 of the Supply of Goods and Services Act 1982 are, to the fullest extent permitted by law, excluded from the Contract.
[bookmark: a587844]Unless the Customer notifies the Supplier that it intends to make a claim in respect of an event within the notice period, the Supplier shall have no liability for that event. The notice period for an event shall start on the day on which the Customer became, or ought reasonably to have become, aware of the event having occurred and shall expire one month from that date. The notice must be in writing and must identify the event and the grounds for the claim in reasonable detail.
For the avoidance of doubt, the Supplier’s servicing would include fixing the system and replacing parts but would not automatically mean that the Supplier is liable for any damages whatsoever whether direct or indirect.
[bookmark: a499865]This clause 7 shall survive termination of the Contract.
[bookmark: _Toc7][bookmark: a151117]Termination
[bookmark: a95995]Without affecting any other right or remedy available to it, either party may terminate the Contract by giving the other party one months' written notice.
[bookmark: a155888]Without affecting any other right or remedy available to it, either party may terminate the Contract with immediate effect by giving written notice to the other party if:
[bookmark: a738461]the other party commits a material breach of any term of the Contract and (if such a breach is remediable) fails to remedy that breach within fourteen days of that party being notified in writing to do so;
[bookmark: a346761]the other party takes any step or action in connection with its entering administration, provisional liquidation or any composition or arrangement with its creditors (other than in relation to a solvent restructuring), applying to court for or obtaining a moratorium under Part A1 of the Insolvency Act 1986, being wound up (whether voluntarily or by order of the court, unless for the purpose of a solvent restructuring), having a receiver appointed to any of its assets or ceasing to carry on business;
[bookmark: a960471]the other party suspends, or threatens to suspend, or ceases or threatens to cease to carry on all or a substantial part of its business; or
[bookmark: a282253]the other party's financial position deteriorates to such an extent that in the terminating party's opinion the other party's capability to adequately fulfil its obligations under the Contract has been placed in jeopardy.
[bookmark: a994162][bookmark: a507826]Without affecting any other right or remedy available to it, the Supplier may terminate the Contract with immediate effect by giving written notice to the Customer if the Customer fails to pay any amount due under the Contract on the due date for payment.
[bookmark: a162314]Without affecting any other right or remedy available to it, the Supplier may suspend the supply of Services under the Contract or any other contract between the Customer and the Supplier if:
[bookmark: a897819]the Customer fails to pay any amount due under the Contract on the due date for payment;
[bookmark: a589338]the Customer becomes subject to any of the events listed in clause 8.2(c) or clause 8.2(d), or the Supplier reasonably believes that the Customer is about to become subject to any of them; and
[bookmark: a709915]the Supplier reasonably believes that the Customer is about to become subject to any of the events listed in clause 8.2(b).
[bookmark: _Toc8][bookmark: a59719]Consequences of termination
[bookmark: a660795]On termination or expiry of the Contract: 
[bookmark: a855990]the Customer shall immediately pay to the Supplier all of the Supplier's outstanding unpaid invoices and interest and, in respect of Services supplied but for which no invoice has been submitted, the Supplier shall submit an invoice, which shall be payable by the Customer immediately on receipt; 
[bookmark: a635727]the Customer shall return all of the Supplier Materials and any Deliverables which have not been fully paid for. If the Customer fails to do so, then the Supplier may enter the Customer's premises and take possession of them. Until they have been returned, the Customer shall be solely responsible for their safe keeping and will not use them for any purpose not connected with the Contract.
[bookmark: a1030936]Termination or expiry of the Contract shall not affect any rights, remedies, obligations or liabilities of the parties that have accrued up to the date of termination or expiry, including the right to claim damages in respect of any breach of the Contract which existed at or before the date of termination or expiry.
[bookmark: a447695]Any provision of the Contract that expressly or by implication is intended to come into or continue in force on or after termination or expiry of the Contract shall remain in full force and effect.
[bookmark: _Toc9][bookmark: a359876]General
[bookmark: a707582]Force majeure. Neither party shall be in breach of the Contract nor liable for delay in performing, or failure to perform, any of its obligations under the Contract if such delay or failure result from events, circumstances or causes beyond its reasonable control. 
[bookmark: a489894]Assignment and other dealings.
[bookmark: a875910]The Supplier may at any time assign, mortgage, charge, subcontract, delegate, declare a trust over or deal in any other manner with any or all of its rights and obligations under the Contract.
[bookmark: a922277]The Customer shall not assign, transfer, mortgage, charge, subcontract, delegate, declare a trust over or deal in any other manner with any of its rights and obligations under the Contract without the prior written consent of the Supplier.
[bookmark: a879620]Confidentiality.
[bookmark: a170925]Each party undertakes that it shall not at any time, and for a period of two years after termination or expiry of the Contract, disclose to any person any confidential information concerning the business, affairs, customers, clients or suppliers of the other party, except as permitted by clause 10.3(b).
[bookmark: a906799]Each party may disclose the other party's confidential information:
[bookmark: a478546]to its employees, officers, representatives, contractors, subcontractors or advisers who need to know such information for the purposes of carrying out the party's obligations under the Contract. Each party shall ensure that its employees, officers, representatives, contractors, subcontractors or advisers to whom it discloses the other party's confidential information comply with this clause 10.3; and
[bookmark: a960952]as may be required by law, a court of competent jurisdiction or any governmental or regulatory authority.
[bookmark: a471568]Neither party shall use the other party's confidential information for any purpose other than to perform its obligations under the Contract.
[bookmark: a178996]Entire agreement.
[bookmark: a203322]The Contract constitutes the entire agreement between the parties and supersedes and extinguishes all previous agreements, promises, assurances, warranties, representations and understandings between them, whether written or oral, relating to its subject matter.
[bookmark: a120463]Each party acknowledges that in entering into the Contract it does not rely on, and shall have no remedies in respect of any statement, representation, assurance or warranty (whether made innocently or negligently) that is not set out in the Contract. Each party agrees that it shall have no claim for innocent or negligent misrepresentation or negligent misstatement based on any statement in the Contract.
[bookmark: a624861]Nothing in this clause shall limit or exclude any liability for fraud.
[bookmark: a394601]Variation. Except as set out in these Conditions, no variation of the Contract shall be effective unless it is in writing and signed by the parties (or their authorised representatives).
[bookmark: a857309]Waiver. A waiver of any right or remedy under the Contract or by law is only effective if given in writing and shall not be deemed a waiver of any subsequent right or remedy. A failure or delay by a party to exercise any right or remedy provided under the Contract or by law shall not constitute a waiver of that or any other right or remedy, nor shall it prevent or restrict any further exercise of that or any other right or remedy. No single or partial exercise of any right or remedy provided under the Contract or by law shall prevent or restrict the further exercise of that or any other right or remedy.
[bookmark: a295244]Severance. If any provision or part-provision of the Contract is or becomes invalid, illegal or unenforceable, it shall be deemed deleted, but that shall not affect the validity and enforceability of the rest of this agreement. If any provision or part-provision of this Contract deleted under this clause 11.7 the parties shall negotiate in good faith to agree a replacement provision that, to the greatest extent possible, achieves the intended commercial result of the original provision.
[bookmark: a714202]Notices.
[bookmark: a1035150]Any notice or other communication given to a party under or in connection with the Contract shall be in writing and shall be delivered by hand or by pre-paid first-class post or other next working day delivery service at its registered office (if a company) or its principal place of business (in any other case); or sent by email to the address specified in the Order.
[bookmark: a952844]Any notice or communication shall be deemed to have been received:
[bookmark: a133188]if delivered by hand, at the time the notice is left at the proper address;
[bookmark: a600879]if sent by pre-paid first-class post or other next working day delivery service, at 9.00 am on the second Business Day after posting; or
[bookmark: a719290]if sent by email at the time of transmission, or, if this time falls outside business hours in the place of receipt, when business hours resume. In this clause 10.8(b)(iii), business hours means 9.00 am to 5.00 pm Monday to Friday on a day that is not a public holiday in the place of receipt.
[bookmark: a831892]This clause 10.8 does not apply to the service of any proceedings or other documents in any legal action or, where applicable, any other method of dispute resolution.
[bookmark: a237559]Third party rights. 
[bookmark: a145244]Unless it expressly states otherwise, the Contract does not give rise to any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of the Contract.
[bookmark: a603344]Governing law. The Contract, and any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with it or its subject matter or formation shall be governed by, and construed in accordance with the law of England and Wales.
[bookmark: a503684]Jurisdiction. Each party irrevocably agrees that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with the Contract or its subject matter or formation.
image1.png
.

Woodfines

SOLICITORS




