
PRENUPTIAL AGREEMENTS

F A M I LY  L A W  S E R V I C E S



We are  an  award winning fami ly  law f i rm.  We are  experts  in  our  f ie ld  and are  bas e d in 

Clapham Common and Liverpool  Street  with  meet ing rooms in  Hammersmith.



At Burgess  Mee our  team provides  expert  advice  on the  draft ing,  negotiat ion and execution of  prenuptia l  

and postnuptia l  agreements.  We a ls o  have  considerable  expert is e  in  interpret ing,  implementing  

and chal lenging such agreements. 

WHAT IS A PRENUPTIAL AGREEMENT?

A prenuptia l  agreement  ( ‘prenup’ )  i s  a  contract  or  dee d that  a  couple  enters  into  b efore  they  get  marr ie d. 

Although England does  not  have  a  long histor y  of  such agreements,  they  are  commonplace  in  many other 

countr ies  inc luding across  Europe and the  Unite d States. 
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HOW DO THEY WORK AND  
ARE THEY BINDING?

An Engl ish  prenup s eeks  to  ant ic ipate  and provide  for  the 

f inancia l  c la ims that  might  b e  made i f  the  marr iage  does  not  last . 

Engl ish  agreements  usual ly  mirror  the  way  our  law has  develope d 

with  considerat ion of  each party ’s  nee ds  and how thes e  can b est 

b e  met .  Usual ly,  the  part ies  reach a  compromis e  posi t ion s o 

that  there  are  s ome c learly  def ine d parameters  for  res olv ing the 

f inancia l  c la ims that  would ar is e  at  the  end of  the  marr iage.

Although they  are  not  automatica l ly  b inding,  the  cas e  of 

Radmacher  v  Granat ino in  2010 means  that  i f  a  prenup is  “ f ree ly 

and voluntar i ly  entere d into”,  the  start ing point  wi l l  b e  that 

the  part ies  are  held  to  i ts  terms,  unless  there  are  other  factors 

pres ent  which re duce  i ts  impact  and mean that  i t  would b e  unfa ir 

to  uphold i t .  Thes e  inc lude the  abs ence  of  f inancia l  d is c losure,  a 

lack  of  independent  legal  advice,  inade quate  f inancia l  provis ion 

for  one  of  the  part ies,  or  the  pres ence  of  duress  or  undue 

pressure  on one  party.

In  addit ion to  this ,  in  2014 the  Law Commiss ion report  propos e d 

the  creat ion of  a  categor y  of  prenup cal le d  a  ‘qual i fy ing nuptia l 

agreement ’  or  QNA . Thes e  were  to  b e  entere d into  at  least 

28  days  pr ior  to  the  date  of  the  marr iage.  It  i s  commonplace, 

therefore,  for  fami ly  lawyers  to  work to  a  deadl ine  of  4  weeks 

pr ior  to  the  date  of  the  marr iage  to  ensure  that  an  agreement 

would b ecome a  qual i fy ing nuptia l  agreement  i f  the  law  

were  to  change. 

There  is  current ly  a  further  report  which has  b een written  by 

the  Law Commiss ion deal ing with  matr imonia l  c la ims and nee ds 

which has  considere d the  quest ion of  re form in  this  area.  One 

suggest ion has  b een to  make thes e  agreements  binding on b oth 

part ies  unless  nee ds  have  not  b een met . 4



WHY MIGHT PARTIES WANT TO ENTER 

INTO A PRENUP?

Sometimes  the  part ies  wish  to  enter  into  a  prenuptia l  agreement  where 

they  have  a lready  b een marr ie d and divorce d.  They  wish  to  avoid  f inancia l 

reme dy l i t igat ion in  the  event  of  the  ending of  this  subs e quent  marr iage  or 

where  one  of  them expects  to  receive  a  s igni f icant  inher i tance  they  want  to 

protect  f rom any  future  divorce  l i t igat ion. 

A prenup can a ls o  b e  us e d to  protect  ass ets  owne d b efore  the  marr iage, 

such as  a  business.  This  i s  part icularly  important  as  Engl ish  matr imonia l 

law may deem the  increas e  in  va lue  during the  marr iage  of  a  pre - exist ing 

ass et  such as  a  business  or  property  as  an  ass et  to  b e  share d b etween the 

part ies  on divorce.  Likewis e,  the  courts  have  the  power  to  order  that 

inher i te d ass ets  that  have  come from one spous e’s  s ide,  but  which have 

b een us e d (or  “matr imonia l is e d”)  dur ing the  marr iage,  should b e  share d 

b etween the  part ies.  The prenup is  an  ess ent ia l  part  of  a  wealth  planner ’s 

toolb ox.

WHAT IS THE DIFFERENCE BETWEEN A PRENUPTIAL 

AND A POSTNUPTIAL AGREEMENT?

A postnuptia l  agreement  (or  ‘postnup’ )  i s  an  agreement  entere d into  a fter 

the  marr iage,  whereas  a  prenuptia l  agreement  (or  ‘prenup’ )  i s  entere d into 

b efore  the  marr iage.  For  a  per iod of  t ime pr ior  to  the  Radmacher  decis ion, 

i t  was  thought ,  bas e d on a  Privy  Counci l  decis ion,  that  postnups  were 

binding whi le  prenups  were  not .  The decis ion in  Radmacher  la id  that  idea 

to  rest .  Where  the  part ies  enter  into  a  prenup less  than 28  days  pr ior  to 

the  marr iage,  i t  i s  not  uncommon for  them to  agree  to  enter  into  a  postnup 

in  ident ica l  terms ver y  short ly  a fter  the  we dding.

WHY MIGHT PARTIES ENTER INTO A POSTNUP?

Sometimes  the  spous es  agree  to  enter  into  a  postnup when the  marr iage 

encounters  di f f icul t ies,  the  idea  b eing that  f inancia l  c la ims that  might 

ar is e  were  the  marr iage  to  break down can b e  dealt  with  in  pr inciple  to 

give  the  couple  peace  of  mind to  work on their  re lat ionship.

Another  important  reas on for  enter ing into  a  postnup is  when a  couple 

moves  to  another  countr y  where  the  f inancia l  c la ims on divorce  are  ver y 

di f ferent  to  thos e  in  the  countr y  they  are  leaving.   The di f ferences  b etween 

f inancia l  outcomes  on divorce  can b e  stark,  part icularly  for  couples 

moving to  London where  the  Engl ish  court  i s  typica l ly  more  generous 

to  the  f inancia l ly  weaker  party  than courts  in  other  jur is dict ions.   The 

couple  might  wish  to  enter  into  a  postnup to  have  more  certa inty  and 

pre dictabi l i ty  ab out  what  might  happen i f  they  were  to  divorce.
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WHAT SORTS OF PROVISION MIGHT  
A PRENUP MAKE?

The part ies  are  f ree  to  agree  whatever  provis ion they  think is 

fa i r  but  in  general ,  prenups  broadly  fa l l  into  three  categories :

1 .  �A “ring fencing” agreement – each party retains their own  

assets and particular assets (which they anticipate owning in  

the future) are categorised as being kept as separate property.

2.  �A “nee ds  provis ion” agreement  –  there  can b e  a  formulaic 

approach to  ensuring that  one  party  has  their  nee ds  meet . 

This  might  inc lude housing provis ion b eing made for  them 

outr ight  or  on the  bas is  that  the  housing provis ion/capita l 

returns  to  the  paying party  when any  chi ldren turn  

18  or  21  or  leave  home.  

3.  �A “tar i f f ”  provis ion –  for  each year  (or  month)  of  marr iage, 

provis ion is  made on the  bas is  of  an  increas ing lump sum. 

Sometimes  there  i s  a  cap on the  overal l  leve l  o f  provis ion s o 

that  one  party ’s  wealth  cannot  b e  erode d by  more  than  

a  part icular  percentage.
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WHAT DOES THE PROCESS LOOK LIKE?

Often the  process  involves  one  party  having an in i t ia l  meet ing 

with  a  s ol ic i tor.  The s ol ic i tor  wi l l  sketch out  s ome basic  terms 

and a  prepare  a  draft  agreement. 

The s ol ic i tor  would then advis e  the  c l ient  in  writ ing when they 

give  the  draft  agreement  to  the  c l ient .  Once the  agreement  has 

b een agree d b etween the  draft ing s ol ic i tor  and that  c l ient ,  i t  i s 

s ent  to  the  other  party.  The other  party  wi l l  then nee d to  take 

their  own advice  on the  draft .   It  i s  poss ible  for  the  draft ing 

lawyer  to  recommend lawyers  for  the  other  party  to  consult . 

The party  draft ing the  agreement,  usual ly  the  f inancia l ly  s tronger 

party,  can pay  b oth part ies ’  legal  fees  and this  does  not  pre judice 

the  independence  of  e i ther  party ’s  legal  advice.  Financia l 

d is c losure  s che dules  nee d to  b e  attache d to  the  agreement  s o 

that  the  part ies  are  making an informe d decis ion.  This  may  b e 

accompanie d by  documentar y  ev idence  in  support  of  any  va lues 

or  there  may b e  a  round of  further  enquir ies  f rom b oth part ies 

s o  that  they  can b e  sat is f ie d  they  have  the  complete  f inancia l 

p icture.  Once the  wording of  the  agreement  is  approve d by  b oth 

part ies,  they  then execute  the  agreement.
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WILL IT BE REVIEWED DURING  
THE MARRIAGE?

It  i s  quite  common for  such agreements  to  have  review c laus es 

where  the  part ies  agree  to  review the  agreement  on the 

happening of,  say,  the  f i f th  anniversar y  of  the  agreement  or  

the  marr iage  or  on the  birth  of  any  chi ldren of  the  fami ly. 

Careful  advice  should b e  taken ab out  the  pros  and cons  

o f  a  rev iew c laus e.

INTERNATIONAL

As ever y  countr y ’s  legal  system is  di f ferent ,  an  agreement 

drafte d in  one  countr y  wi l l  not  necessar i ly  apply  in  another 

countr y.  Accordingly,  where  a  party  has  a  connect ion with 

another  jur is dict ion i t  may  b e  necessar y  to  take  advice  in  that 

jur is dict ion to  ensure  that  the  agreement  works  in  more  than 

one  countr y.  We have  l inks  with  lawyers  in  other  jur is dict ions 

and have  drafte d agreements  which work across  b orders, 

inc luding with  the  Unite d States,  France,  Ita ly,  Scot land, 

Spain,  South Afr ica ,  New Zealand and Austra l ia .  Peter 

Burgess  i s  a  Fel low of  the  Internat ional  Academy of  Family 

Lawyers,  an  internat ional  network of  fami ly  lawyers  

in  each jur is dict ion.
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CHALLENGING PRENUPTIAL AGREEMENTS

We have  s igni f icant  expert is e  in  the  chal lenge and 

implementat ion of  prenuptia l  agreements.  The f i rm appeare d in 

AH v  BH and a ls o  in  Cazalet  v  Abu-Zalaf.  Both cas es  involve d 

chal lenges  to  and the  implementat ion of  a  prenuptia l  agreement. 

Sometimes  a  prenuptia l  agreement  can b e  chal lenge d on the  bas is 

that  one  party  did  not  receive  the  correct  f inancia l  d is c losure  

or  on the  bas is  that  the  implementat ion of  the  provis ion would 

lead to  mani fest  unfa irness.  Despite  this ,  thes e  agreements 

do carr y  s igni f icant  weight .  Many of  the  recent  cas es  ab out 

prenuptia l  agreements  (with  the  exception of  AH v  BH) involve 

judges  say ing that  thes e  agreements  should b e  fo l lowe d  

as  far  as  poss ible. 
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If  you would l ike  to  speak to  one  of  the  partners  ab out  

draft ing a  prenuptia l  or  postnuptia l  agreement  or  chal lenging  

or  implementing one,  p leas e  do speak to  us.

Peter  Burgess

0203 824 9952 
peterburgess@burgessmee.com

David Li l lywhite

0203 824 996 6 
davidl i l lywhite@burgessmee.com

Henrietta  Thoma s

0203 370 2613 
henriettathomas@burgessmee.com

Kirsty  Morris

0203 824 9955 
k irstymorr is@burgessmee.com

Rachel  Freeman

0203 963  3231 
rachel f reeman@burgessmee.com

MARITAL AGREEMENTS – PRE AND POST NUPS

Antonia  Mee

0203 824 9951 
antoniamee@burgessmee.com
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