
RESOLVING YOUR DISPUTE OUT OF COURT

F A M I LY  L A W  S E R V I C E S



We are  an  award winning fami ly  law f i rm.  We are  experts  in  our  f ie ld  and are  bas e d in 

Clapham Common and Liverpool  Street  with  meet ing rooms in  Hammersmith.



RESOLVING YOUR DISPUTE OUT OF COURT

At Burgess  Mee we have  at  the  forefront  of  our  minds  the  options  for  res olv ing our  c l ients ’  d isputes  outs ide  the  court  

process  where  poss ible.  In  this  short  guide  we explore  s ome of  the  pr incipal  routes  to  reaching a  s ett lement . 
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RESOLVING YOUR DISPUTE OUT OF COURT

MEDIATION

Me diat ion is  a  voluntar y  process  by  which you and your  former  spous e 

or  partner  meet  with  a  me diator  ( in  pers on or  onl ine)  to  tr y  to  reach an 

agreement  b etween you. 

A me diator  i s  a  neutra l  pers on who has  b een tra ine d to  provide  a  forum 

for  you b oth to  have  a  dia logue ab out  your  dispute.  The me diator ’s  ro le 

i s  to  fac i l i tate  the  dis cuss ion.   They  wi l l  not  provide  you with  advice  or  a 

s olut ion.  As  the  me diat ion industr y  has  grown there  are  now a  s igni f icant 

numb er  of  opt ions  for  how a  me diat ion can b e  conducte d,  a l l  o f  which we 

of fer  at  Burgess  Mee:

• �Client-led mediation  –  th is  i s  where  the  c l ients  and the  me diator  meet 

together.  Typical ly,  there  wi l l  b e  indiv idual  ‘ intake’  s ess ions  where  the 

me diator  expla ins  the  process  of  me diat ion and ensures  that  the  cas e 

i s  sui table  for  me diat ion.  Then the  part ies  meet  together  with  their 

me diator  for  s ess ions  of  n inety  minutes  or  s o.  Thes e  s ess ions  are  often 

space d out  s o  that  the  c l ients  can re f lect  on the  dis cuss ion and take 

advice  or  carr y  out  res earch to  b e  us e d in  the  next  s ess ion ( for  example 

looking at  budgets  or  housing part iculars  and reviewing s chool  choices) .

•  �Shutt le  mediation  -  In  this  model  of  me diat ion,  instead of  the  c l ients 

b eing in  the  same room as  their  me diator,  they  are  in  s eparate  rooms 

e i ther  in  pers on or  onl ine.  The me diator  “shutt les” b etween them, 

re lay ing the  key  points  s o  as  to  narrow any  areas  of  d ispute.   This  can 

b e  helpful  i f  one  c l ient  does  not  fee l  able  to  dis cuss  i ssues  in  f ront  of  the 

other  and prefers  the  me diator  to  re lay  their  thoughts  to  their  former 

spous e/partner. 

•  �Hybrid mediation  –  th is  i s  where  the  me diat ion process  i s  supporte d by 

s ol ic i tors  and the  me diator  can keep conf idences  b etween the  c l ients. 

Under  the  tradit ional  model  of  me diat ion s et  out  in  the  two examples 

ab ove,  once  the  part ies  are  in  me diat ion there  i s  fu l l  t ransparenc y  as 

to  what  the  other  party  i s  say ing.  In  contracts,  with  hybrid  me diat ion 

the  part ies  can te l l  the  me diator  s omething that  they  might  not  want 

the  other  party  to  know.   Hybrid  me diat ion can b e  suitable  for  more 

compl icate d cas es  or  where  one  party  fee ls  they  nee d the  support  of 

a  s ol ic i tor  to  give  them advice.  Although the  tradit ional  model  of 

me diat ion involves  shorter  s ess ions,  the  hybrid  me diat ion model  can 

involve  longer  s ess ions,  perhaps  with  regular  breaks  involve d.   The 

c l ients  are  usual ly  in  s eparate  rooms,  as  with  shutt le  me diat ion.

•  �Child inclusive  mediation  –  th is  i s  where  the  parents  want  to  me diate 

but  they  would l ike  to  have  input  f rom one or  more  of  the  chi ldren.  It 

i s  usual ly  only  suitable  for  cas es  where  the  chi ldren are  over  the  age  of 

8 .  The c l ients  have  indiv idual  s ess ions  and then a  jo int  s ess ion where 

the  me diator  dis cuss es  the  pros  and cons  of  the  process  with  them, 

out l ines  the  s cheme,  and makes  a  p lan  as  to  how the  chi ld ’s  v iews wi l l 

b e  as certa ine d and fe d back into  the  me diat ion process.  The dis cuss ion 

b etween the  me diator  and the  chi ld  or  chi ldren is  conf identia l  s o  the 

me diator  wi l l  only  share  with  the  part ies  what  the  chi ld  wants  to  b e 

share d.  At  Burgess  Mee we can conduct  chi ld  inc lus ive  me diat ions.  

•  �Besp oke mediation– at  Burgess  Mee we are  us e d to  thinking creat ive ly 

ab out  how to  s et  up a  me diat ion process  that  works  for  our  c l ients ’ 

indiv idual  nee ds.  Me diat ion is  a  ver y  f lex ible  process  and there  i s  p lenty 

of  s cope for  innovat ion and creat iv i ty  for  the  part icular  nee ds  of  each 

c l ient .  Examples  of  how we have  adjuste d our  process es  inc lude br inging 

a  parent ing coach into  a  me diat ion with  the  parents  and their  chi ldren 

and us ing a  lawyer  f rom outs ide  the  f i rm to  provide  advice  within 

the  me diat ion process  to  enable  the  part ies  to  dis cuss  matters  in  an 

informe d manner.  This  i s  s ometimes  ca l le d  Early  Neutra l  Evaluat ion.
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COLLABORATIVE LAW

This  i s  a  di f ferent  process.  Each party  has  their  own s ol ic i tor 

and thos e  s ol ic i tors  work “col lab orat ive ly ”.  Instead of  writ ing 

letters  to  each other,  the  work is  done within  four-way  meet ings 

(with  the  two c l ients  and their  respect ive  col lab orat ive 

s ol ic i tor) .  The c l ients  s ign an agreement  at  the  b eginning of 

the  process  to  say  that  they  cannot  us e  thes e  lawyers  i f  they  do 

not  reach an agreement  and decide  to  apply  to  court  instead. 

This  i s  with  the  intent ion of  encouraging people  to  continue 

to  tr y  to  negotiate  within  the  col lab orat ive  process  without 

worr y ing that  the  other  party  wi l l  s tart  court  procee dings.  At 

Burgess  Mee,  David  Li l lywhite  and Rachel  Freeman of fer  the 

col lab orat ive  process.

“ONE LAWYER ONE COUPLE” 

OR RESOLUTION TOGETHER

At Burgess  Mee we have  a  s cheme where  one  lawyer  can give 

advice  to  b oth c l ients  at  the  same t ime.  That  lawyer  cannot 

give  advice  to  the  c l ient  thems elves  on their  indiv idual 

s i tuat ion but  instead advis es  on the  fami ly  s i tuat ion as  a  whole. 

In  a  s imi lar  way  to  me diat ion,  the  c l ients  have  intake  s ess ions 

and the  cas e  i s  s creene d for  sui tabi l i ty.  The advice  can b e  given 

in  writ ing to  the  c l ients  as  wel l .  This  could  b e  dovetai le d  with 

me diat ion as  s et  out  ab ove.  Ff ion Greenf ie ld  has  undertaken 

the  re quis i te  t ra ining and can of fer  this  model  of  d ispute 

res olut ion.

RESOLVING YOUR DISPUTE OUT OF COURT
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RESOLVING YOUR DISPUTE OUT OF COURT

PRIVATE FDRS

These are a common mechanism, with a very high success rate, 

for resolving more complicated cases.  The Financial Dispute 

Resolution process or FDR is the second hearing in the court 

process for resolving disputes about money on divorce. At the court 

hearing, a publicly funded judge will  hear arguments from both 

sides about what the right answer is and will  give a non-binding 

view in broad terms about the outcome of  the case. The parties then 

use the “indication” given by the judge to negotiate outside of  court. 

If  the parties do not settle,  that judge will  play no further role in the 

case apart from managing the case to a f inal hearing.

A private FDR is the same process,  but instead of  being in a court 

building with a publicly funded judge, the parties choose and pay 

for their “ judge” (usually a barrister,  solicitor or a retired judge) and 

recreate the exercise in a more comfortable,  private setting.
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ARBITRATION

An arbitrat ion is  another  “pr ivate” court  process.  Instead of 

going to  a  f inal  hear ing where  a  publ ic ly  funde d judge wi l l 

make a  binding decis ion on how to  res olve  their  f inancia l 

d ispute,  the  part ies  agree  to  appoint  and pay  for  a  pr ivate 

“ judge” to  b e  the  arbitrator  (usual ly  a  barr ister  or  a  ret i re d 

judge) .  The arbitrator  makes  an  “award” which is  b inding  

and enforceable  in  the  same way as  a  court  bas e d outcome.  

The same routes  of  appeal  as  in  the  publ ic ly  funde d court 

process  are  avai lable  to  the  part ies  a fter  an  arbitrat ion award. 

The arbitrator  i s  usual ly  a  specia l is t  f inancia l  reme dy 

pract i t ioner  who is  a  memb er  of  the  Inst i tute  of  Family  Law 

Arbitrators.  Arbitrat ion is  d i f ferent  to  a  pr ivate  FDR b oth 

b ecaus e  the  outcome is  b inding and a ls o  b ecaus e  the  part ies 

can give  ev idence.  It  i s  poss ible  for  an  arbitrat ion to  b e 

conducte d “on paper ”,  without  the  part ies  having to  

attend the  arbitrat ion. 

It  i s  poss ible  a ls o  to  arbitrate  ab out  chi ldren issues  such as 

what  the  chi ld  arrangements  should b e,  what  s chool  a  chi ld 

should attend and even whether  one  parent  should b e  given 

permiss ion to  move the  chi ld  to  another  part  of  England and 

Wales  or  abroad.

RESOLVING YOUR DISPUTE OUT OF COURT
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Rachel  Freeman

0203 963  3231 
rachel f reeman@burgessmee.com

Henrietta  Thoma s

0203 370 2613 
henriettathomas@burgessmee.com

Peter  Burgess

0203 824 9952 
peterburgess@burgessmee.com

Antonia  Mee

0203 824 9951 
antoniamee@burgessmee.com

David Li l lywhite

0203 824 996 6 
davidl i l lywhite@burgessmee.com

Kirsty  Morris

0203 824 9955 
k irstymorr is@burgessmee.com

RESOLVING YOUR DISPUTE OUT OF COURT

If  you would l ike  to  have  more  information ab out 

any  of  thes e  opt ions,  p leas e  speak to  a  memb er  

o f  our  team,  whos e  detai ls  are  s et  out  b elow.
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https://www.burgessmee.com/team/rachel-freeman
https://www.burgessmee.com/team/henrietta-thomas
https://www.burgessmee.com/team/peter-burgess
https://www.burgessmee.com/team/antonia-mee
https://www.burgessmee.com/team/david-lillywhite
https://www.burgessmee.com/team/kirsty-morris
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