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This checklist discusses best practices for developing a confidential witness (CW) in a securities litigation matter, 

specifically regarding claims under Section 10(b) of the Exchange Act of 1934 (15 U.S.C. § 78i(b)) (Section 10(b)). 

The checklist provides guidance related to preparing to contact potential CWs, interviewing potential CWs, drafting 

a CW memo, confirming the CW's allegations and determining whether to include the CW in the complaint, pleading 

CWs in the complaint, and following up with CWs post-complaint. 

For more information about prosecuting and defending securities class actions generally, see Exchange Act and 

Securities Act Litigation Resource Kit, Litigating Securities Class Actions§ 1.03, and Liability of Corporate Officers 

and Directors § 13. 05. 

Overview 

The foundation of any successful securities fraud case, specifically one brought under Section 1 O(b ), lies in a 

rigorous and strategic investigation. At the heart of this process is the development of credible CWs, who can 

provide critical insight into the alleged misconduct from inside the company. Properly identifying, interviewing, and 

managing CWs can significantly strengthen the pleading of falsity, scienter, and loss causation-core elements of a 

Section 1 O(b) claim. But developing CWs may invite risk if not handled with care, discretion, and full compliance 

with legal and ethical obligations. Investigative missteps can jeopardize the integrity of the case or compromise a 

CW's willingness to participate. As such, investigators and securities litigators must adhere to best practices at 

every stage of the investigation to ensure reliability, consistency, and accuracy. The following checklist provides a 

comprehensive roadmap for conducting investigations and working with CWs effectively. 

Best Practices 

• Assess the case.

o Review allegations in any initial complaint, including identifying material misstatements, omissions,

and a scheme to defraud investors.

o Review other publicly available documents, including U.S. Securities and Exchange Commission

periodic or current filings or registration statements, call transcripts, analyst reports, company

presentations, short seller reports, news accounts and news articles.

o Create a timeline of key events and the alleged fraud.

• Understand key elements of the claims (e.g., Section 1 0(b) claim). Evaluate the following:

o Falsity. Were the defendants' statements or omissions materially misleading?

o Scienter. Did the defendants make misrepresentations or omissions recklessly or with intent to

deceive?

o Loss Causation. What is the causal link between the misrepresentations or omissions and the

economic loss suffered by investors?

• Prepare for contacting potential CWs. Before contacting potential CWs, investigators should take certain

preparatory steps, including the following: 

o Use social media to identify former employees, customers, competitors, industry experts, and third

parties in a position to know about the conduct at issue.

o Create a lead list in a spreadsheet or a database management program.

o Confirm all potential CWs are not currently employed by any defendant.

o Identify contact information for potential CWs.






