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Counsel for defendant objected to the question as he-
ing argnmentative, and ealling for an inferenee of the wil-
ness. 'L'he objection was overruled, defendant exeepted,
and the witness answered “No.”

Tt is clear (hat the court, by overruling the objections
to these two guestions, admitted evidenee of the opisicen
of the witness upon facts which were in evidenee helare
the jury, and upon which the jury were as competent as
the witness to formm an opinion; and a jury should not he
influcnced by the opinion of any one not more comje-
tent to form one than themsclves.

As a general rule, the opiniun of witnesses is not ad-
missible in evidence.  They must speak to facts within
their knowledge.  “A witness can testify of those facts
only which he knows of his own knowledge,—that s,
which are derived from his own perecptions,—exeept in
those few express cases in which his opinions, or infer-
ences, or declurations, of others, are admissible””  (Code
(liv. Proc., see. 18:15.)  This ease, obvionsly, is not within
the exeeption to the general rule.

We think the conrt erved in overmling the objections
to the questicns which called for the opinion or infer-
ences of the witness upon facts to which he had testified,
and that it is an ervor of a character which imports in-
jury to the appellant.  (Rice v. Healh, 39 Cal. 609;
Spanagel v. Dellinger, 38 Cal. 278 5 Sweeney v. Reilly, 42
Cal. 402; Ponce v. Mcllvy, 51 Cal. 222.)  Among other
instructions to the jury the court gave the following:
“Lvery person who deals, plays, carries on, or causes to
be opened, or who conduels any game of tan played
with any device for moncy, checks, credits, or other
representative of value, is guilty of a erime; and all
persuns concerned in the commission of a erime, whether
it be a fclony or misdemcanor, and whether they di-
reetly commit the act constituting the offense, or, being
present, did aid and abet in its commission, arc princi-

pals in such crime so committed.  And if you find from

View Original
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the evidenee, beyond a reasonable doubt; that the de-
fendant did dealy play earry on, or cause to be opened
or conducted, cither diveetly himself ; or aided and abetted
some other person in dealing, playing, carrying on, or
condueting, a game of tan with iy deviee for money,
cheeks, evedits, or other vepresentative of value, at e
time and place mentioned in the information, you shonld
find a verdiet of guilty; but otherwise yon shonld acquil
him.  The word “play’ as used in this instruction does
not refer to such persons as play or het at or against the
game; that isy those who are on the outside betling or
playing at the gmue””  While this instruction is justly
obnoxious to untavorable criticism, we fail to see that
appellant. conld be prejndiced by it. We purposely re-
frain from expressing any opinion as to the,sufficicney
of the evidenee to jnstify the verdict of the jury, because
a retrial mst be had.  Judement and order reversed, and
qanse remaded for o new trial,

MePFamiann, J., Works, J., I'ox, J., and Parresos,
J., concurred,

[No. 20639. In Bank.—September 10, 1890.]
THE PLEOPLE, ResronpenT, v. F. P, WARD, Arpri-

LANT.

JusTice o THE PEACE—Powekr 10 Dismiss CriMINAL AcrioNn—Dis-
TRICT ATTOKNEY.—A justice of the peace has power to deter-
mine whether or nol a criminal action brought before him
"shall be disinuissed, and is not bound to obey the order of
the district attorncy for such dismissal.

Io.—MiscoNnnucT IN OFKICE—TAKING JURISDICTION WITIIOUT CON-
SENT OF DISTRICT ATTORNEY—ISRRONEOUS INsTRUCTION.—Upon
trial of a justice of the peace charged with misconduct in
oflice in taking jurisdiction of a criminal action brought be-
fore him, against the known wishes of the district attorney,
and with knowledge that a prosecution had been dismissed
before another justice of the same township, and that the
district attorney was prosecuting the same defendant before
a justice of another township, it is prejudicial error to in-
struct the jury that it is the duty of a justice of the peace
before whom criminal procecdings are pending to enter a
distissal upon the motion of the district attorney.
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I —-JURISDICTION OF OFFENSE—ACTION PrnniNg---Conpucer or Dis.
TRICT ATTORNEY—INsTrRUCTION.—That the jJustice so charged
with misconduct had jurisdiction to try the casc and render
judgment, notwithstanding a prosccution pending bhefore a
justice of the peace of another township, must be taken as
.the jaw of the case, if the district attorncy had scl the
precedent of trying the same ease while it was pending be-
fore another justice, and if the court instructed tho jury
that the defendant hiad such jurisdiction.

{h.—REMOVAL OF JUbICIAL OFFICER o MISCONDUCT--INSUFFICIENT

IxprermeNT.~Fo remove a judicial oflicer for misconduct in
office, the act charged must have been done in the discharge
of judicial functions, and must be charged to have been done
with corrupt, partial, malicious, or other improper motives,
and with knowledge that it was wrong, and an indictment
charging a justice of the peace with misconduct in oflice in
taking jurisdiction of a criminal action for the sole purpose
of making the acquittal of the defendant a Lar to further
prosecution for the same crime in an action pending in an-
other township, which contains no averment that the justice
intended to acquil the defendant, or that he acted from cor-
rupt motives, or that he knew his acts to be unlawful, is
insufficient under section 758 of the Penal Code.

Arruar from a judgment of the Supcrior Court of
Solano County, and from an order denying a new trial.

The faets are stated in the opinion of the court.
Spencer & Lnerney, for Appellant,
Attorney-General Jolinson, for Respondent.

McFarranp, J.—=The defendant was indicted for and
comvicted of misconduet in his office of justice of the
peace, and judgment was rendered removing him from
office for causes stated in the judgment. IIe appeals
from the judgment, and from an order denying a new
trial.  The defendant had been justice of the peace at
Vacaville township, Solano County, for many ycars, and
the evidence shows him to have been a man of excep-
tionally good character for truth, honesly, and integrity.
This case arises out of the prosccution of onc Dayton G.
True, for the alleged pettty offcnse of stealing three dol-
lars from one F. C. Chapman, and from certain supposed
conflict of jurisdiction, and somewhat unpleasant fecling
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.ll)cf\vcc'-n L]nf} Justices of (he peace of said township, and
i”;]‘l'li.::,'lr( ((-)l(l)ti ()Li}cv.l(:\vxxhzntly of Suisun, in said counly; and
sufh'."? ‘ | iew, for the present, questions about the
,,,;q;:.:; n:_))' l(;f the 1.ndll.ctnu'nt, we thiuk that the jury were
i ot the prejudicee of the defond: ¢ i
!l«unﬂ.ul" the coart on the lm\\'qr: (‘:!’ml'l;'(il':“,::lyri:'!;("'lilm"'”“.
in crunn'ml prosceutions.  True was first :uyrn"sl:dv “(ill:(‘.'):
;7::::“.\1";]2(.hs“\:]t;:i.:):hj.t'.I}‘[mlg’ also a justice of the peace at
(.m“mi“(.:]’ e "”(, a "(‘Igcd' oﬁ”vnrsc appears to have been
o aball e miterest taken in the prosecu-
tion .u.ul defense of True seems to indicate that questions
were n'n'ul\'('d which do not usually :u'i.;;c i‘n’ (lu'tlinl'(l’:".:
cases of laveeny of as small an amount as three d()]l" ‘)
A trial ook place before Justice Long and a jur ich
l:ls't:?d two or three days. s i
],l,(i(lji t(.hst‘rict attorncy of the county assisted in the
(](-“l(-(: ll;::::, \:l;'l;:(. 1:,' ilp_]u-fn's from uncontradicted evi.
verdied, llne’ dis’lrirtlT:H;:rl‘ll:;y\ \\W"(; OI”L e el thoir
: ; WS ab af cojury di
not agree he wonld £o he fore (Iillt'.\'!p‘i.nl'l ::LiI:LIlLi(-;!II'Ii) '\:“"l
sun, beeause he knew that he eould "'cl,’ a j.m: ‘ at “lj .".“'
That ’\w;ul(l convict True.  The jury 31’(_] fail ("3; jl(' " "“5“';
were <h..s‘(:lmrg('\,l. Troe's attorney asked to h.'lvc' btlhOO( ““\(‘
;s"(l‘,)t.‘ug;:]xn for another trial, :u;d the district utfor(i?:\('
“-i.:;:]( i)(]¢ .A (211 ‘)_';\pnl 15, ISS!),. Long set the case for .1!
il ! / IT”I 22d, and on April 17th made an order for
]md‘y”].]u,].(;ls.. I’u~ 'f,‘h(_-. mean time the distriet attorney
o d,':"(( ,‘ .]md asked that the ease before Justice Lona
[,(;fm.g z;lf]s]((:;)lfu.:t ti)v.})lzl'pose of commencing it agai:
miss it On. l\injil ;:lyllli:llx;iuj”:](?stt?:)tg' hud‘ oy a0 s
to Long requesting I o § i “”m‘ncy. e the o
? oG requesting him o mmediately dismiss the ease
\\hfch he again refused to do. But on April 15th ‘S(],
\.\:]]']”“ the ease was stil] pending before Tone at {7::)(
l\):, L‘({‘lilll()li}l('r complaint for the same oﬂrcnsccw'xs 111"1(;(
e : 4 1 ‘ : ‘
b:.(m;.hflpll.:;l;;; ‘th.I;hf- -mstun(‘:c'nf the district attorney,
s tespie at Suisun, on which True w:.ls
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again arrested, and taken to Suisun.  True’s attorny
then went before the superior judge of the county onoa
writ of habeas corpus, and also on a writ of prohibition,
secking, on the one, to have True disch:n'gvfl, "f”l L
(the other, to prohibit Gillespie 'fmm. pl"nct-(-(!mg in 1he
wse, on the ground that he had no J.ul‘lh'(ll(',llullr lwv::'u-«.
the ease was pending before Jnsl?m‘. Long at Vacaville.
The judge denied both writs. (.)\vmg,A\vc |SUPPOSe h,'
some language used by the judge in passing on }lu- ques-
tion, a telephone message was sent 10 Long at Va t:f\'lll(-,
to the effeet that the superior court had ordered him to
Jdisiniss the case.  1le supposed -hat this message cunce
from the distriet attorney; but it was not sent l)ly Lim,
although with his knowledge. Thor(jnpon, on A‘pl;ll 18th, -
Long made on his docket the following order: l)»y ordc'r
of Superior Court, Judge Bucklc.s, the case of I ?ople 1\
Dayton G. True is hereby dismissed.”  On April 19th,

winsed a complaint to be made agunst

True’s attorney .
Treue for the saune offense, before the defendant in the ease
at bar, B P Ward, justice at Vaeaville, - .

Upon this complaint, which was a suflicient one, de-
fendant issued a warrant, upon which True was :Il‘,l"(}S[()\‘
and brought into court. Ile pleaded “Not gm.lty 'n‘ntl
lis attorney. vigorously insisted upon a speedy tx:ml. J.h.(‘,
main witness who had testified against True in Long.'s
court, viz.,, Long himself, Chapman, and 1Iarley, were i
court. Long was examined. Chapman was put on the
stand, bt refused to testity, and was fined for contempf,
although the fine was afterwards remitted; and TIzn:lvy
left the court-house, and refused to return :fmd tCStlf')"'
althongh a constable notificd him to come, without, how-
ever, having a subpena.  Judgnent \vas‘:\ftm'\‘v:u‘ds, on
the sane day, entered acquitting True. There is no pre-
tense that the defendant, Ward, acted in the premises
corruptly, or with an improper purposc of :lcqmttn}ﬁ
True. Indeed, the original prosccutor, Chapman, san
that he believed that Ward would be as liable to convict
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True as to acquit him; that he would have acted hon-
estly, and given an honest judgment. e thought, how-
cver, that the district attorney should have been present.
There was evidence tending to show that the defendant,
Ward, knew of the previous proceedings in the ense, as
ahove stated,

Under these circumstances, the court insteoeted the
Jury, among other things, as follows: “L instruct von
that the distriet attorney is the law ofticer of the county,
the attorney for the people in all eriminal matters, and
as such, i ds his duty to institute and conduel to a judi-
cial determination eriminal proceedings in the justices’
courts of this county.  Incident to these duties as dis-
triet attorney, he has the right to control the prosceution
of sueh cases, and has the right to move the dismissal of
any criminal proceeding, in any justice court of this
county, when, in his judgment, public justice demands
it; and it is the duty of the justice hefore whom suel
proceedings are pending o enter a0 dismissal upon the
motion ol the disteiet attorney. The distriet attorney is
amenable ty the law, as all oliicers are, and shouid e
exereise the Tunctions of his ollice corruptly, there is n
remedy by whieh he may not enly be deprived of his
office, but punished for such corruption or willful mis-
conduct in oflice.”  (Instruction +.) *1 instruet you that,
whenever the distriet attorney may find that justice de-
mands ity he has the right, and it is his duty, to institute
criminal proceedings in any justice eourt in the county,
even 1f it Le in a court remote from the residence of the
defendant, and in another township other than the on
in- which the erime is alleged to have been conmitted :
and therefore 1 instruet you that the distriet attorney, if
lie believed that justice could not be done in the ease of
the People v. T'rue in the township of Vacaville, for any
ause whatever, had a right, and it was his duty, to dis-
miss the proceedings in said township, and bring them in
Suisun township.”  (Instruction 5.)
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Whether or not it is the dutly of a dish‘i(.tl' :l‘l,l(l’l'll(‘y to
endeavor to remove a prosceution from one justice’s court
to another court, “remote from the rosi(lcll('f: of Lh(-,. de-
fendant,” in order that he may more readily obtain a
conviction, or whether it is his duty to commenee a pros-
ceution in a sceond court before it has been ended in the
first, are questions not necessary to be h'c::c dvlvrn::'nu'l.
But we find no authority for the proposition t.ln}t it is
the duty of a justice, before whom such proa:cdmgf alrc
pending, to enter a dismissal upon. t-hc motion of tho
distriet attorney.””  The general provisions on the subject
are eontained in scetions 1885 and 1386, Penal Code, and
are as follows :— '

“Sce. 1385.  The court may, either of its own motion
or upon the application of the dish.'ict attorney, and in
furtherance of justice, order an action or indictment to
be dismissed. The reasons of the dismissal must be set
forth in an order entered upon the minutes. - .

“See. 1386, The entry of a nolle prosequi is abolished,
and neither the attorney-general nor the district allorney
can discontinne or abandon a prosccution for a public
offense, except as provided in the lzlst'sec§ioxl.”. "

The only other statutory provision bearing on the
<ubject to which our attention has been cnllod.ls con-
tained in the County Government Act, to the effeet tl.mt
the district attorncy, when not engaged in the superior
court, “must attend upon magistrates in cases of arrcst,
when required by them.” .

Tt is clear, therefore, “the court” alone hﬂs' the power
to dismiss a ecriminal action. The instruction of the
court on this point was erroncous, and t!mt .the erro‘lz
was prejudicial to appellant is obvious. The jury wel(1
thereby taught that the district attorney had .fu]l c'o;ltr.Ot
over the prosecution, and the different counts 1n which, a
various times, it has appeared; and they may wel]_ have
helieved that if appellant knew of its previous hlStf)x')’,
and the action of the distriet attorncy in the premises,
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he entertained the last complaint against True for the
alleged purpose of thwarting the designs of a superior
officer.  That appellant had Jurisdiction to try ‘True,
notwithstanding the pendency of the case before the
Justice at Suisun, must be taken (o be the o of (his
ase s Lo Beeause the prosecution had set the precedent
and 2. Beeause the court instructed the jury as follows:
“I instruct you that the defendant, Ward, had a legal
right to entertain the eriminal complaint against True,
and to try the ease, and render his judgwment thercou,
although' such judgment, would be a bar to another
proseeution for the same offense,”  For this
thevefore, the judgment would have to be reversed.

We have discussed the foregoing questions  heeansce
they are of general interest; but we are satisfied that the
indictment in this case is not sufficient, and that the
demurrer to it should have heen sustained.
under seetion 758, Penal Canle,

aceusation by e grand Jury

reason,

Tt is dreawn
whicli provides for an

against any  ““distriet,
county, township, or wunicipal oflicer,” for willful or
corrut “miscondnet. in o oflice.” Assuming that it wili
He against a judieial oflicer, stull; when, as in the ease at
bar, it is against such an officer, it must contain aver-
ments showing judicial miseonduct.

To remove a judicial oflicer for miseonduet in oflice 1s g
grave proceeding; and (o do so withont proper averments
and proofs is to strike a blow at the independence of
that important department of (he government.  The
aet clurged must have been done in the discharge of
Judicinl Tunetions; and must he charged to have been
done with™ corrapt, pariial, nedicious,“or other tmproper
motives, and with Knowledge that 1t was wrong.

In Jacols™v. Com. 2 Leigh, 709, wliieh was a prosecu-
tion of justices of the peace, the conrt of appeals of
Virginin says: “Tt is a well-established prineiple that o

dicial officer eannot e prosceuted criminally for anv
Jndgment rendered by him, however illegal, unless ren

JGEs ARE SuBFETT GRAD Furf e tior 758 of M Pevac cane has feem
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dered from some motive of maliee, partialily, or corrup-
ton. Much less can a prosecution be carried on \\'l.u-n
the nct done is within the pale of his lawful ﬂlltllol‘lt.?',
without such corrupt motives. In indictments of t'lus
character, it is usual to charge the judgm('nt,. or thmg.
done eorruptly, wickedly, or maliciously.” It is fl.“'lll"‘l.
held, in this ease, that there must be an zl.vormont that
he defendants knew the act charged against them to
have been wrong, ‘

Tn State v. Ross, 4 Tnd. 511, an indictment :lg-:m:::;t.:-
istive of the peace was held Jdefeetive bf*c;m:s‘u 1t': did
not state that he knew his decision to he in vielation of
law.”  (See also DPriplett v. W uul(.'ri 50 Cal. 644.) '

Now, in the case at bar, there is no averment \_\h‘a}t-
ever of any illegal act by appellant. Ile had full juris-
diction and authority to do all the acts .cl.mrged, :'md
there is no averment of any corrupt or malicious motive.
There is no averment that he entertained .the c<fmplnmt
acninst True for the purpose of :|('(]l|i||ln_'7r him, and
there is no averment that he knew what he did to be un-

lawfnl or wrong.  In fact, as before stated, there 1s no.

averment that he did any unlawful aet. lml(:vd, the ap-
parent theory of the indictment is, that hc. did a lawful
act with an unlawf{ul intent.  Dut assunung .t]mt there
can be a erime consisting of intent alone, without any
unlawful act, still the indictment, upon that theory,_ls
entirely insuflicient.  The only averment on that point
is this: The indictment, after reciting the facts ub()‘v10
stated, and somewhat more in df-:t:nl: com:]:ulcs as .fo-
Jows: “That the said action of said ¥. P. Ward, as ]u]s-
tice of the peace of said township, was done knownfg?:
and willingly, and for the express purpose of mul\ullb‘
the said acquittal, by himn, of said d(-f(:lzdunt a bur to tlc
further prosecution of said Dayton G. True, for the same

erime of petit larceny, before the said justice of said |

L ., * )
Suisun township.’ . o ¢ e
Of course, cither the acquittal or conviction o
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would have been, by operation of law, a bar to any other
prosecution, and the averment that the appellant intended
the necessary legal consequence of the judgment is of no
significance.  But, as before said, there is no averment
that appellant intended (o acquit True, or that he aeted
lron corvapt, malicions, or partial wmotives, or (hat he
knew his aets to be wnlawful. It was found neeessary o
put important things into the judgment which are not in
the acensation,  For these reasons, we think the indict-
ment insuflicient. Judgment and order reversed, with
directions to the superior court to sustain the demurrer to
the accusation,

Parerson, J., Yox, J., Suawesrerx, J., and Worus,
J., concurred.

[No. 13769. In Bank.—Septetnber 30, 1890.]
N. MILNER, Aveerase, v TR RETBENSTEIN

AL, RspoNprNTs,

CHARTER 0F SToCK10N--MUNICIPATL Covrr—Crry Justicr or THe
Prace - 1x Ovrieio Jenci---Under (he eharler of the ecily of
Stockton of Marel, 1889, framed and adopted under consti-
tutional amendment No. 6, providing for a municipal court
to be held and presided over by a city justice of the peace
appointed hy the mayor, the police court under the old
charter and the court of the city justice of the peace were
practically cousotidated by adding the duties therotofore per-
formed by the police court, to the court of the city justice,
giving it a clerk and seal, and making it a court of record,
which the charter declares shall not be deemed a new court,
but a coutinuation of the courts theretofore existing; and
the appointment of the city justice as judge of the municipai
court gives him no new term, and no new office, but simply
makes him ex oficio judge of the new court.

[D—SALARY oF MuUNICIPaL Junce.—It was not intended by such
charter to increase the salary of the city justice upon becom-
ing judge of the municipal court, or to add a new salary as
such judge to that which pertained to his oflice as city jus-
tice, but it was the evident intent of the framers of the
charter to reduce the compensation of the city justice; and
he cannot draw or receive an additional salary as cx officio
judge ol the municipal court. (Bearry, C. J., dissenting.)

ID.—CONTITUTIONAL  LAaw—CHAKGE 01 Savawy.—The compersa-

tion of the city juslice of Lhe peace, who s an oflicer pro-
LXXXV. Cat..—38






