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Coumwl for tld(•111l:111t ol1jl'eil'(l lo llw q11l'sli1111 as liP­
i11g arg111111•11t:1lirn, aml calli111,:; for au i11frn·11ee of tlw wil­
ucss. The ohj1•clion wns ovel'1'11lcd, <lcfcmlant cxcq,tnl, 
and the witness answered "No." 

Tt is rlPnr tlint thp court., 1,y ovcrrnlin� tl1P ol,jc<"I io11� 
lo 1l11•st• l.\\'o q1wslio11s, :1d111i11.,d 1·vid,·11t'I' of llw "l'i:;i,·11 
r,f 111(' wit,wss upuu facts wliieh \\'l'rn iu ('\·i.l(·11t·1• lll'furl' 
rhe jury, aud upon whid, tl1e j111·y were as 1'.011qu•t1·1il ::,; 
the witness to f11rm nn opinion; aml a jury sho11l1\ 11(,t 1 11• 
infltH'ucc<l l,y the opiuion of nny one 110t more colllJll'­
lf'nt to form on(' than thcmst·h·es. 

As a g('ll('l':11 rule, the 11piuiun of wit11PSSl'S is 110� n'.l-
111issiLlc in m·i<ll'nce. They rnn,;t speak to facts w1th111 
1 heir knowl1·tlg-e. "A wi tlll'SS c:m tt"l-tify of th use fa1:ts
.. 111 v whieh lie kum\·s of his own kuowh,clg<',-tlrn t 1s, 
\\·hich arc <leriYcd from his own pl't·ccptio11;-,-cxcPpt in 
those few (•XJire,:s crisps in whi('h his opinions, or infer-• • • 

f I I • ·11 " (C 1 f!nccs, or dP1·hratw11s, o ol wrs, an! a, Jlltss1 1 P. All ti 

Civ. Pror., !SI'<'. 1H If',.) Tl1is 1·:1s1·, 11l1\·i1111,-;\y, is 11111. wil.hi11 
lliP l'X•·<·pl i1111 lo tlte gl'111·r:tl r1�ll'. . . . \\'e t\1i11k tile <'1111rL 1·1-rPd Ill 11\'(•rr11l111� ll1e ol>.11·1'l11111s
tu the <!'ll'Sl!GHS w\1i1·h call<-cl for t.hl' upi11i.,11 or i11 ((•r-
1•11ccs of the wituu,!'; 11po11 fads to which he had tee;ti ficd, 
an<l that it is an error of a clrnracter w\1id1 i111p11rts in­
jury to the app<'llnnt. ( Rice '"· II calh, :rn Cal

_. 
G0!l;

S11anagcl \'. 1Jclli11gc1·, :1s Cal. 278; Surnrncy v. Reilly, 42 
Cal. -102; l'uncc v. J[cBlvy, Gl Cal. 22i.) Arnoug ulhct' 
instructions to the jury the co11rt garn the following: 
"En·rv JJPl'son who deals, plays, carri<:s ou, or caus<�s to 
be op;med, or w\10 con<lucls :rny ;,:;amc of t.:111 pl:iyC'<l 
with any device for money, checks, cn�dits, or other 
rcprC'sf'ntativc of value, is guilty of a cri111e; arnl all 
persuns co11ccrnc<l in the con1111issio11 of a cri11H·, whelhc_1·
it Le a felony or misdemeanor, au<.l wl1ethn they _d1-
rectlv cummit the act con;;t.ituting the offe11:-c•, or, bcrng 
pres;nt, did aid an<l abet iu its commi�,;�011, ar_c princi­
pnls in such crime so com1uitLe1l. AHd ii J1Jll flll<i from 

:-;,.pt. 18HO. j 1'1·:111• 1.i-: "IJ. \\',\t(JI. fi8!i 

I.he (0\'id1•11c·1•, lll'yo11d a n·:1s1111;ildc do11l1t, that t.l1n d1'­
f1·11da11t did dc·:tl, play carry 011, or l':lllst• lo lw op1·1wd

111' eo11d11l'll·d, 1·illH·r din·<·tly l1i111,wlf , or uid(•tl a11d a!Jl'tll'd
snme otht'r person in dl':tli11�, playing, carryi11g 011, or
('1111d1wl i11�. a garrw of t:111 \\"illi :111_v dPvi1•p for 1111111('_\',
,·l1<'('ks, 1'1'('dits, or otlwr n·pn «;,•11l:il i\·1• of \'al1w, at ll1t
tirrH· :111d pl:t('(' 1111•11l.io111·d i11 tlH· i11fnr111al.io11, you sl11111ld
find a Vl'rdiet of guilty; but otlH·rwisc you �1io11ld a<"quil
lii111. The word 'play' as llS<'d irr tl,is iustructiun tlocs
11ot rdcr to sn<'h p<'rso11s ns play or b<"t. nt or against tli,·
g:111H•; tl1at i,:, those w\10 :ire on the 011tsi<le betting 01·
pl:iyi11g nt the p::11111•." \\'hile tl1is instr11cl ion j,; ju,:tly
ol11111xi1,11s to 1111favor:ihlc criticism, we fail to sec that
:1ppl'ila11t. eon\d lw pr<•j11diccd by it. \Ve purposC"]y n•­

frain frou1 <'xpn·ssi11g- any opinion ns to tl1Q,s11fficie1H\Y
of the CYid1•JH'f' to jnsl ify thf' Ycn1ict of the j11ry, hf'cuu�,,
11 retrial 11111st he li:1d. ,T11dg11H'11t nnd onh·r reversed, and
1·:111�e n•111a111kd for a 11('\\' I ri:1 l.

.\lcF,\Hl.ANt1, ,J., \\'u1u,:-;, ,J., Fox, J"., and l'A·1·1c1u;uN, 
.J., ('(1)1(: II l'l'l'd. 

fNo. 20G39. In Bank.-September 10, 1890.] 

THE PEOPLE, TIESl'UNDENT, v. F. P. WARD, APPEL­
LANT. 

JUSTIC'ls o�· TIIJ, Pl,ACI,-Pow1m TO DIS�IJSS C11,�IINAL ACTION-DIS· 
TIIICT ATTOHNl,Y.-A justice of the peace has power to deter­
rn inc wh<'lhcr or nol a criminal action brought before him 

·shall uc dis111issed, a111l is not hound to obey the order of
the district attorney for such dismissal.

l1>.-M1scoNllUCT IN O1,·1,·1ct:-T,u,1.,G JUHISl>ICTION WITHOUT Cor;­
SlsNT (JI,' DISTIUCT ATTO(t:,;1ff-E1rnONEOUS lNHTUUCTION.-Upon 
trial of a just.Ice of the peace charged wilh misconducj In 
oflice in taking jurisdiction of a criminal action brought be­
fore him, against the luwwn wishes of the district attorney, 
and with knowledge thnt a prosecution had been dismissed 
before another justice of the same township, and that the 
district attorney was prosecuting the same defendant before 
a justice of another township, it Is prejudicial error to in­
st.met the jury that it is the duty of a justice of the peace 
before whom criminal proceedings are pending to enter a 
dismissal upon the motion of the district attorney. 
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lll.-·JllUllilllCHON (}Ir o~·n:;,;:-m-Acno:, P1,;rrn1:-.<1··· Co:-.;11111,·r 01" n1s­

'l'IUCT ATTOIINl:Y-I;,sTJHl!Cl'IUN.-That lhc jmHil'C so \'l1an.\t'(I 
r,ith mh,con•luct ha<l juristlictlon to try lhe ('llSC lllHI l'CIHlcr 
jutlg;mcnt, nolwilhstamling a l'rnscc11lion JH,11tli11~ hdoro u 
justice of the pcac4'J of nnollwr t.ow11shi11, Hlll><I Im tallt,11 as 

,the ;aw. or tile ease, if. the district attorney had sol the 
lll"<'<'cllmll or trying the Hanrn •·nso while it was Jl\m,llng be• 
fore n11ot hPr ,lw,ti,:c, n11,I If l lu, i,uurl lm,tr11d,,,1 I.ho jury 
lhat Ille ,l,·fe11<1:111t li':ttl Ht1d1 j11riH<lldion. 

\

l•.-ltl'.:MOVAl, Ul•' .JUl>l<'IAI, Ot'fll'l,;Jt HIil MrncoNlll!CT•··INSlWt'ICH::\T 

b111e1·M1-:NT.-'l'o remove a ·u,li<:ial utliecr for mlsconcluct In 
office, the act e HH"e< must iavo eon < one ln the dlschar 'C 

o u i".'ial functions and must be char et! to have IJeen done 
with corru it mrt lul malicious or other im Jro ier motives, 
and with knowletl ·e that. t was wrong; anti an in ictment 
chnrp;in;,: a ustlce or tie 11ea,·e with m Hco11d11et in ofllce In 
taldnl! j11risdiclio11 or a criminal aeth1n for lhe sole 1111rpose 
or making the acquittal of tho llefcndant .~ I.Jar to further 
1,rosef'.ution for the same crime in an aclio11 pending in au• 
olh<'r townshi11, which coutains no a,·errnent that the justice 
intended to acquil the defe111la11t, ur that he acted from cor• 
rupt motives, or that he lrnew his acts to be unlawful, Is 
insufficient under section 758 of the Penal Code, 

APPEAL from n ju<lgmcut of the S11perior Court of 
Solauu County, :mcl from nn or1lc:r !lc11yi11g n new trinl. 

The f:w1s arc• stat.Pd in the opi11i1J11 oft.he co111·L. 

S11em.:cr J: HwT1H:y, fur A ppellaut. 

Attorney-General J ulwson, £or Ru,pondent. 

McFA1n.AND, J.--Thc defon<lnnt was im1iPtc:d for and 
cnm·icte<l of mi.scnmluct in his oflice of • 11stice of tlw 

and jndgrnent was ren crcd removiw• him rom 
" ice for c:iuseg stated in the j11dg111cnt. He appeals 
from the ju<lgmcnt, an<l from an order dc11ying a new 
I riaJ. The defendant had b<·cn j usticc of the peace at 
\~aca\'ille township, Solnno County, for many years, and 
the evidence shows him to have been a man of excep· 
tionally good clrnrncter for truth, honesty, and i11t<'grity. 

This case arises out of the prosecution of one Dayton G. 
True, for the alleged pettty offense of stealing three dol• 
lars from one :F. C. Chapman, and from certain suppc)Se,I 

l'onflict of jurisdictiou, and somewhat uuplt•mmut fecliug 

8,·pt. l 8LJO. J 
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l1elwPe11 llw • ., • f I • • .I us .1cps o t w J_><•·1co of s•1i<l to I • 1 
·1 j l • f I • ' wns II p UIH 

I
' .• u_s .IC'(' o l 1c tow11sl1ip of Su iimn, iu said co1mly '. nn,I 
1"1\'llw out f • f ' ' 

s,;flic·i1~1, o \H;w,. or llw p1·1:s1•11t, <JUestions :1l,011t the 
. • t.Y of the rnd1ctm1•1Jt wo think that ti , . , 

Ill 1sl1·d lo I IH• , , • r · . 1 
, ' • JC Jlll ,Y \\Cl'<' 

• ' p11 .111, l<'P ol 1b1• d1·J,•11da111 hy II•(• ·1 I. • 
lwmi of IIH: •·0111·1. o11 1111~ 1iow1•r of 1J1 .. '1· I ... ··;. 'IH.1 II• 
• • • J , • ~ I IS I We ·1llor111•y 
Ill Cl'lllllllH proS!'.t'llliuuQ 'l'. f' , • • 

• •• 111 <' was 1rst 11n1•slcd 
warr:mt iss11ctl liv H J o1w . I· . . • ou a 
\ r •11 ". • , "'' .i so a Justice of tlie fl<'''IC" "t 

'l("l \' I (' \ I I I I • '- .. 
' •• . ' v H'l'e 1 10 a ,•get! uffrusc :1ppcnrs to J . , l, 

('()lll1J11ll1·d if ·1t ·ill Tl . . 1,1\C CCII 
I io11 ·1111! ,1' 1· , • ·,' JC 111tcre.·st tnk011 in the 1a·osrc11• 

' ' (' l'IIS!' o[ f 1•11 • • t • j' 
i1·1•re i II vol n•J ·l . ·I I l Ht>ems o nu l!'a le 111.1 t <J uestio11f' 
.. . . . f' I ,1 I'.' I i o not usually arise iu onlill'1rv 

,.1,-1s o :Irc<•11y of ·1s JI ',; 
\ t . l · I • , • s111:i an amouut as tl11·1·e <lolh r;; 

ias,:::;i t,~'.~
1 :itll:;~~-~'(1~;:. ,I ustice Long an<.1. a jury, wl;ic·l; 

The district attor1wy of the count . . 
l1ros('cl1t'o . • l . Y assrst.nl m tlw 

i II' ,1111 rt ·I11IH"I1" fr 1· l . , 1 . • • " 0111 Hll('o11t l':I( H't._•d cvi-
c t 11 ' (!, f. iar, wl11l1· I.Ill' •1 • . , . , . . 
1· r I I I .I 11,Y \It II Olli. ('(IIISJd1•r11w tlu•ir 

c·r1 ••·, I It: \ isl rid :tllor11pv H1id II· 1 ·,, I . h ,_ 

l I .. '· 1,1 11 ( lO l111'}' did 
1111. :1µ;n·1 I<' 11'1111 Id "O li1• t'nn• ( • i 11 . . . . • • 

I n ' .,,.,pu•, a p1sl.11•p ·11 Nui 
s1111, H"caw•H! lw kl!!'\\' llrnl Ii(• c:n11ld ,.. ·I. . . : , ..• ,· '.· 
that would l'OJJVict Tnw. Tl •. "': •1 JHIJ ,1t :-:i111;;1111 
ll'<'rc dis<'l1·11•..-t· I T ' le Jllry did foil lo agrC'c :rnd 

: , • "'t. mes alh1rn0r nske<l to hnve tl1c . 
set ·1••·i m f . I . • • casp 
.,i',.1·<.:·tr,1,'cl 0 •. 01 ~110~)11,lr_ lnnl, anti the c.lis.trict attornp,• 

• II :\Jll'I ;; JS<:>o J • 
l • I A . ' • uu, -011 !!' S(•t tlw C'lS" £01· -1 l'l'I Oil '\ l <)) I " • ... . 
fo1:1 .. •. J'.l'l -J:..t' and o11 April 17th made au orde1· for 
. y Jn101s. n tl1r.i llH':m time the district ntt . . 

:1,~<l<l~11<n'.cd. •1·111d askrd 1li,1t lhc case before ,Ju.slice 7,;:: 
K 1smrnsc1 for tlie • f t-

l)cf G, 'll . ' . • pm pose o cum11H'rici1w it a ... q1·11 ' Ol'C I ('S!)I(' t <_, • ., t, 'b" 
• . ( • • 11 •"'lllli-Hlll, :md Lo11g hat] l'<·f'11sn<l to d1', 

1111 ss It ) \ • 1 • • ' " :,• 

I 
•1. • 11 1 l'.1' 1 l;:11 1, tlie district attorney Sl'Itt a nott' 

n ,0IW l'<·1pwsl1110• l I • 1· 
·l . ·l '"'1 .• ,..,_ 11111 .o llllllll'< wtcly Jj,auiss the ca . 

\\ Ile I ie :1ga11J rdu:;ed to do 1'1 t A ·1 sc' 
I ·1 I • > r, ou pn 15th an l 

\\'JI(! tie cas(' was still . )' . 1. £ •. ' ' t 
'II . pent rng ue ore• I owr at V 

n c,_ :mot her complaint for the. sa11It• off', . o aca-
1,v ( 'I . . 1 . • <,ui;c was nu11Jp 

• , l,lfllH,1n, at I w t11Htancc of tlio <1· t .· • 
lwfurt• ,l11slicc u·u , IS llCL attorw•,·, 

• i P;;pH: ut S11iirn11, ou wl1i<'li True w;11> 
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.,ga i 11 a rn·slell, aull ta kPn to S11 is 1111. Tnw's :i I I orn .' 

thl'n went l.)('forc tl1c superior jmlge of the co1111!y 1111 n 

writ of halH·as corpus, aml also on a writ of prohiliit ;o11, 

"'<'t·kinp;, on the one, to hnYc Trnc disclinrgl'd, n11d • 11 

tilt' otlu·r, to prnl1il,it. Gilh•spi1! fro111 prm•t•t•di11g in t'w 
t•:ise, 011 lhl' g-1·01111J tlwt he hatl 110 j11risdict ion l,t••·:111-i• 

t lH• l':tSl' wns 111•11tl ing lil• fon• ;J 11st it•t' Long :11. V :w:n·i lln. 

The judgl' 1leuieJ I.10th writs. Owiug, we suppose lo 

so111,• l:111g1wge rnwll l,y the judge i11 p:1s::;i11g 011 llw q11Ps-

1 io11, n tl'lt-pl1011c 111\'SS:tge \\'as s1·11l lo l.0111,!; nl Va1'.:1,·ill1·, 

tu 1lw pffect th:tt tl1c s1qwrior eo11rt l1:1d onll'l'l'tl hi111 lo 
di;;111i~s the case. Ile s11pposl'1l .hat tl1is 111l'ss:1µ;t• t'.:tllH' 

frnm the district nttor1H•y; but it was not sent by him, 

:tltl1011p;h with his knowledge. There11po11, on April 18th, 

Lnng mad,, ,rn l1is dockl·t the following onler: "By order 

of Superior Court, ,T udge Buckles, the case of People '"· 
/>1,y/011, G. True is herl'l,y dismi:-,-f'tl." On April l!lth, 

Tr11C''s atlori11·.Y c:·,11s(•d a 1·11111pl:ii11t to lie made against 

Tnw for Ll11• s:11111· 11ITl'llSP, 1,l·forc tlw d,·f,·11d:111L i11 I.he 1•.as1: 

·1t l1:1r, F. P. \\":,rd, just i<'l) at V:11':l\·illt•. 
l'.pon this co111pl:1i11t, \\'hich was a s1dli1'.i1•nt 0111•, dP­

f1!11<lant is,me1l a warrant, upon which Trnc was :nTcsl<id 

:m<I brought into comt. Ile plcadC'd "Not guilty" alJ(l 

his attornC'y vip;orously insisted 11pnn a speedy trial. The 
main witness who had testified :1g:1inst Tr11c in Long';; 

<'<nut, Yi7.., Long: him~<'lf, Chnpmnn, and Harley, were i11 

court. Long ,vas examined. Chapman was put on tlw 

st:rnd, I.mt rC'fo8l·d to testify, and was fined for contempt, 

:1ltho11glt tl1t• fine was aflcrwanls remit.tell; anJ Harl<'}' 

ldt tl;c court-lionse, and refuscJ to retnrn and testify, 

althongh a constable notified him to come, without, how­
eYcr, h:l\·ing a s11lipccna. ,T11dgment was afl<'rwards, 011 

the same Jay, enll're<l acquitting Trne. There is no pre­

tt•nsl' that the <ldemlunt, \Vard, acted in the prcmis(:~ 

<'orrnptly, or with an improper purpose of acquiltiut! 
Trne. Indeed, the original prosec11tor, Ch:1p111an, sai.l 

that he bclicvetl that Ward would be as liable to conviet 

Sq,t. 18!!0.j 1'1-:ol'LE ·11. \\'A1W. 58!) 

Trne as to :l('q11it lii111; that lie would li:11·1· :ll'l<'d lion-
1•s1ly, and gin•11 a11 hu11!·st j11dg11w11t. lle thu11glit, liow-
1·,Tr, thu t the district at torncy slt,mlJ have be!'ll p1·1·sP11 t. 

T~1C're was evi<ll'nce ttudi11g to show t.hat th0 drfl'11da11t, 
\\ :1r1l, kiww of tl1e p1·cl'io11s prrn·1•1"di111.{s i11 tlu1 <~:tsP, as 
.il1111·,, st.nt1•d. 

. ll11d1!r tll!'sn cir(~11111sl:1111•1•;1, tlil' eo1ll't inslr111·t1•d tltt· 
JIii'.)', :1111on:,r. oilier tl1i11gs, :ts follows: "l i11str1wl yo11 
that. tl,e distrit•L :1tlorn1•y is tlin law 1illi1•pr of the ,•.,111ilv, 

th!' altol"IH'Y for t.!1!' pt•111dc iu :ill cri111i11:1l 111att1•1·s :11;d 
a~ s1wh, it iH his duty t" i11st.il111t· and <'011d1wl. to a 'j11di-
1·1:1l d1"t1·n11i'.1atio11 eri111i11:d pr<1c1•1·di11µ:s i11 • the j11sii1·1·s' 
1·011rt,,; of this f•o1111ty. J11eident to tht•;;,, d11ti('s as !li;.-

1 rirt attonwy, he• h:is the right to control tln' pro~l'C11tio11 

nf s11d1 casC's, :md l1:1s the right to mo,·c th<• dismissal of 

any eri111in:il proeeeding. in any jnstiee ('O;ll"t of tliis 

: 0 1111t_v, "'hPn, in his j11dg111!·11t, p11lilie jn,;tiel' tle111:1ml,.; 

it; :111d it. is tl1P tlnty of tlil' ju,-;( it·t• l11•fnn• \\'hnrn siH'li 

I 11·1 H'( ·1 ·di 11 n·s '11' I 1 • I 1 • • I ,..... • t• w111 111µ: o 1·111,·r a , 1,;1111ss:1 11po11 th,· 

111111.i.,11 oi" 1111• distrid allonw_r. T:w di.~tril"I allorw·v is 

:11111·11:dil,· t, 1111• l:1w, :1s all "lii,·,•rs an·. :111,I ;;l111 11 i,i' :.,. 

•·x,·n·ist· the f111ll'tions of his olliee 1·orrupt Iv, tlu·re is a 

n·'.1H•dy by whieh lie may not only be dq;rin,tJ of his 
11 ff1c<', I.mt p1111ished for s11eh corrnplio11 or willful mi;;­

co11d11,·t. in oilict•." (lnstrnclion •L) "l i11,trnct ynn th:11. 

wlu·nt•v~r the diRtriet attorney may fi11d tl1:1t j11~tice ,h,: 
11 1'.11 11}s it, he h:is the right, nnd it is his duty, to i11stit11t,· 
1·rn11n1al pr11cPnli11gs in n11y j11stiPC' court i11 the count,·. 
1•\'l'll if it Le i11 a court n·mnlt' from t)I(, rcsidc•nce of tl~1-

'.ldt·11r~:111t, nrnl in anotlwr township otlll'r than the 0111 

Ill wli1d1 the l'rimc is nlh-gPd to have been cn111111itt<'d: 

:nul th_1•rpfor1• l i~1str_uct yon that tlie <li;;trict atlurm•y, if 
lw l)('l1e1·pd t.hat ,1ust1el' <'011ld not be done i11 the case of 

tlui l'c"J,lc ,·. 'l'nw iu tl1t! township of V:ical'illt•, for :11n­
t·:111sti wl,a l.(·vt•r, had a rig-Ill, a 11d it. w:1s !,is <l111 v to <li;-

111:~s t!te 1n·o<·1·edi11gs in said township, anJ l.>1"i11,;: 'lliC'm ii! 
~111s1111 township." (Jm;t.rndiou 5.) b 
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WJ
11
,tJ1pr or not it is the ,l11ty of n <listrid atlunu·,y lo 

1
,
11

Jpavor to renHwe a proseeul.ion from 01w j11stiec'R court 
to a

11
otliPr ('.011rt, "rprnolc from the rrsi(lcll<'C of the_ <le­

fendnnt," in order that he may more readily oLt:un a 
<'On\'il'tion, or wlwt1wr it is his <l11t.,v to comnwn<'<' n_ prng­
,.,. 11 1 j011 in a secn11,l eon rt L!'forc i I, has lic,•n eiHlcd 111 tlw 
tirst, are qu<'slio11s uot ueccs:;ary to Le h_e~c tldc1·11::~•c~. 
But \\'e find no authority for the propos1tio11 that it 1s 
tlie duty of a justice, lwforc whom such proc~e<lings arc 
Jll't1tlin" to enter a dismissal llpon the mot1un of _tlw 
clistri<'t'.t1tol'IH'Y·" Tlie µ;p111•ral )>l'(1\'isio11s oil tlm R11liJ<'d 
:(re coutainl'1l in sl'ctions 1:JSG nn<l 1:.ISG, Penal Code, a11d 
:1rr as follows:-

"SPc. 138G. The court mny, either ,1f its own motion 
nr upon the application of the dist~ict ntto_rn~y, and in 
fnrthPrnncc of jnsticP, orclcr an net.Ion or m<l1ctment to 
be dismissed. The reasons of the dismissal must be set 
forth in nn onlcr 011tered Hpon the rnirrntes. 

"Sr·e. 10sr.. Tl11· <·ill ry of a nolle [tl'OSC<flli is ahol ishcd, 
:lllcl 

1
wit1 1er Ill<' :ii torm·y-g:c11nral nor the dislrid allorn1·_y 

1·:,n disc<,11I i1111c or ab:111do11 a prosecution for a p11blie 
.,fkww, cxcq,t as pro,·i1h•1l i11 tl1c last section." 

The only other statutory provision bearing ~n tlw 
,nhjcct to which our nttcntion has been cnllcd. 1s con­
tained in 1hc Cnnnt.y G,ivPrnrncnt Act, to the dfoct tl~at 
1hc district att,,rncy, when not engaged in the superior 
,·nnrt, "must attl'11d upon magistrates in cases of arrest, 
\\'hPn rcq11ir<'d by them." 

It i~ clear, tlwrpforc, "the court" alone has_ the pow;i· 
lo <lismiss a criminal action. The instrnclwn of tie 
i·ourt 011 tliis point was erroneous, and that the error 

• L • Tl • ¥Cl'(' \\·:.ts prejudicial to appcll:mt 1s ouv1ous. 1c Jlll'Y " 
1hC'rd>y taught that the <listrict nttorncy had _full c_ontrol 
0,•er the prosecution, nnd tl1e diff<'rent co1mts rn winch, at 
rnrious timrs, it has appeared; :mll they m~y wel~ have 
ll<'lieved that if app<'llant knew of its prev1011s l11st~ry, 
,
111

<l the action of the district attorney in the prenuses, 
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lie <•Jltertairwd the last <·0111plni11t ag:1i11st Trill' for tlll' 
:ilkg-r•d p11 rposL• of tl1 wa rti 11g t lie d,~:sig-ns of a s1qwrior 
uflic\'l'. Th:1 t :1ppPll:111 t had j 11 risdict:ioll to try 'l'nll', 
notwithstanding the pendc•ncy of the cn~e before th1· 
j11sl i1·r nt. 811iH1111, 11111st. 111'. t:d,1·11 lo 111• tlH• l:1w ,.f tl,i~ 
1:asC': 1. B1•1·a11s1· t.hc prus1•c•11I io11 lrnd st'l till'. pr1·1'.1·d1·11I; 
and 2. BccausP the court instrnctcd tlic .iury as folio\\':,;: 
"I instruct yon that the <lcfenda11t, "Tnrd, linil a lq.?;:il 
riglit to entertain tl1c cri111i11al co111pl:ii11t. against Tr;,, •. 
,11111 to try the cas<', n11d re11dnr his j11dg-111P11t tl11•n·1111. 
:dtl1011g-l1 s11d1 j11dg1111·11t would I," a bar to :11101!1,·r 
prrnwc11tio11 for the sa11w olf,·11sc." :For this rca,;1,11. 
tlwrdorc, the j11dg11wnt w1111ld lrn,·f• to he· r1•,·1·r,-ed. 

\Ve ha\'c discussed tlw forq;oi11g qll(•stinrn, heea11,;1· 
th(•y arc of general intcrc•st j Lut \\'C arc satisnl'tl 1h:1t till' 
i11dictn1r•11t iJJ tliis cnsP is not s1dliciP11t, nrnl th:1t tlll' 
d,·11rnrrcr to it sl1011ld ha,·c \,pp11 s11st:1i11<'d. lt is dr:l\n1 
1111,!Pr s1·,·tio11 7;,S, 1'<•11:il (',,,]1·, \\'hil'l1 prc>,·id('~ for :111 
:w1'11s:llic,11 liv tl11· g-r:111d jury :1.~·:1i11st. a11y "dislril'I, 
,·.,1111ty, fc,w11ship, CJI' 1111111i,·ip:d ol:ic·1•r," for ,rillf11l or 
t'CJl'l'III "111i,-1·0111l1wt. i11 .,Jli1'.t·." :\ss11111i11g tlial it will 
Ii,· :1g:1i11st a j 11di<"i:d .,flil'n, still, ,rlic11, :is in the case :ii 
l,ar, it is ag:1i11st s11eli :111 of!il'er, it 11111st contain H\'er-
111P11ts sliowi11g judici:il 111is1•ouduct. 

To n·11101·c a judi,·ial c,/]j,•1•r for 111is,·0111l11d in 11/Hce is a 
grnvc pro,·n~d111g; :111d lo do so wiliwut p1·npPr :i,·1.·r1111·11ts 
:rnd proofs is to strikL, a hlo\\' at the i11dqw11dcnce of 
tlint i111portant cll'pnrt11H•11t of thl' g<ffC'l'llllll'lll. TIit' 
:1ct <·li:1rg0d 11111~! !inn' 1,.•1·11 do111• in thn di~1•l1:1rg<~ 
JtH]iei:il fonclinns; n11d 11111~1 IH• dwrg·c·d to hn,·0· lwe11 
don<' w11l1 corrupt. p:1rl1:1l. 111:ili1·i,n1s, ;ir otli<'r i111prop1•r 
111ot1w•~, a11d \\'lib k1111,d1·dg1• t!1:1t it wnH \\'l'nng. 

In Jaco!Js v. Com. 2 Lc•igh, ,on, wl11ch \\':lS :1 Jll'OSl'('ll-
1 ion of j nsl ic<'S of th<' pcnc\·, t Ii<' c·o11 rt of n ppen ls of 
\'irgini:i ~ays: "It is a wr·ll-c•st:ildishcd prineiplP 1hat :1 
j11dici:1I ollic·<!I' cn11nol 11(' )ll'OHTllll'd ni111inally for au,· 
j11dg11H•11t r1·11d,·n·d hy lii111, hn,,•c,·1•r illPgnl, 1;11)1•~-: r,-1; 
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11Pred frum snmc 11wti,·c pf 111:1]ic<', parlia]ily, or corrup­
tion. '.\I 11d1 Je;;s l'an a prus\'cution Le carried on w]H'II 
the act do11c is within the p:1k of his ]awful authority, 
without such corrupt 1111)ti\'<'S. In indictments of this 
1•.linrnl't1•r, it is us11n] to charge the j11dµ;111rnt or thin~ 
,lo11t' c1,rr11ptly, wil'kcdly, or 111alieio11sly." It is f11rll11•r 
held, in this eas1•, that, there must be :m avPr111e11t that 
die dl'l\·11d:111l11 k11l'w Ll11-' act diargcd :,gainst them to 
ha n-' b<·1'11 \\'1'1111~. 

1
11 

•"'/al<',·. J:uss, 411111. :,11, an i11dirl1111'11t against h 
· • · " 1. l j11,.:li1·<' .,( th<' l"'a1·(' was lH'ld d••fl'd1rc lll'ca11se 1t l 11 

;, .. t ~tat•' 111:11. 111' k111•w his dn·isi1111 to l1l' in violation of 
law." (S, l' also 'J',-ij,lcll ,·. JI lilllcr, !iO Cal. GH.) 

);',.,w, in tl1l' case at liar, tl1c1·e is no :t\'l'l'IHCnt what-
1·,·<·r t1f :111y i I k,?;:il art by :q 1pl'll:rnt. Ile had full J m·1s-
d i.-t i11n and :1111lwrity to do all the ads ehnrge<l, an<l 
tlll're is no a\'crm1·11t of an_y corr11pt or mn]icious motive. 
Thl'l"f' is no an•rnie1,t tlwt he e111l•rlai11r•d the complaint 
:1!.!::1i11,;(. Tnw fn1· tl11• p11q,,,,.;1• .. r :ll'qllit1i11µ; lii111, :111 11 
,iH'n· is 110 an·r111v11t. that lie k,ww what lie did to Le u11-
l:1wflll or wronµ;. l II fael, as lll'f11rn sl.\ttPd, tlll'l'C is 11 11 
a,·1·ruw11t, tlial he did a11y unlawful acl. I 111h-1·d, the :1p­
pan•11t thl'ury of tlil' i11Jict11H·11t is, th:,t h~ <li<l a lawful 
act. with an 111ilawf11l i11te11t. But nssu111111g that there 
cnn J,e :1 crimr• 1•011si:;I ing of intent alone, without any 
1ml:mful net, still tlie iu<lictmcnt, npon that theory, is 
c·ntirc•l\' irnrntli<'i<·nt. The ouly avern1c11t 011 that point 
is this

0

: The indictment, after reciting the facts above 
stated, nnd :;omewhat more in detail, conclmlcs as ~ol­
]ows: "That the said action of snid F. P. Ward, as Jus­
tice of tl1l' peace of said township, was done lmowiu?ly 
n11 d willingly, and for the express purpose of makmg 
the said acquittal, by him, of said ckfrnd:mt a bar to tlie 
further prosecution of said Dayton G. Trnc, for tlw sim~e 
crime of petit larceny, before the sai<l justice of said 
Suisun township." 

Of course, either the acquittal or co11vidion c,f 'L'nw 

:-;1·pL I 8!10. J l\111.Nt<:lt II. 1{1,;Jlll-:NH'l'l<:JN. 

would h:l\'I' b1•f'11, 1,y op<'r:llio11 of l:iw, a l,:ir to any other 
prosl'ct1l io11, and LIii' :I\Tl'llll'III. that thl' :ipp1·lla11l iukmk<l 
the Ill'C<'Ssa ry ll'gal c1111seq 1w111·c of the j 11dg11ll'11t is of 110 
siguific:mcl'. Hut, ns l,l'forc said, thl'rc i~ 110 a,·enneut 
lli:it, appdln11t inl\'1111Pd lo :l<'q11i1. Tnlf', or that 111\ acl1id 
fro111 1·01T11pt, 111:dicio11~, or p:1rl i:d 11101 i,·,·s, 111' tl1al Ill' 
knew his :ids to lie 1111la\\'f11l. lt was fo1111d 1u•(·1·ssary to 
JIIIL i111p11rl:111L 1l1i11g;s i11lo 1111' j11dg;1111·11L wl1i1·li :II'(' w,\ i11 
llw ac1•11s:1l ion. For tlH·s1\ l'l':1s1111s, \\'1! think Ilic i11tlil'I.­
IIH'11t i11s111lil'i1•11l. .J 11dg-11w11l. a11d <1rd1•r r1·n·re-1•d, willi 
dir1·<'l.i1111s lo tllC' s1q11·ri11r court lo !-'t1sl.:1i11 1111.• d1•111111-i-1·r to 
the a1·1•11sati•i11. 

PATIWSON, ,T., Fox, J., SHAJ:l'STJ•:1x, J., and ,vor:1,s, 
,J., COllCIIITC'J. 

[No. ]37G!l. In nank.-Scptclllh('r 10. lS!lO.] 
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C11A11T1~•1 OJ•' STo,·i-·10~- 1\11,.~••·11•.11, C,w11T-Cn,· .Jm,T1t'•1 ,w TIIE 
1'1•:\t'i". t•:x OITll'l'I .l1'111:i,;_- .... (111tl••r lhr• ,·1,arll'r or thr\ •·it,· o( 
Slo_••ld.1111 or l\lar,·11, I :-i~!I, fra1111•d a11tl atlopl1•fl 1111d1•r f'oi1sli• tllllOllal ame11d1111•1,t No. (i. JJl'OVi•lin;.: for a 111u11it'.ipal ('Ollrt 
to h~ held aJl(l prcsi,lccl ovPr by a eil)' juslirc of th<' pC'a1·1> 
appotntc,1 hy thr mayor. the polit'.C' 1·011rt under the ultl 
chart?r and the court of the dty j11sliee of the Jl\':tce were 
practi,·ally co11~olitlate1l hy a1hli11r; the llutit•s therc•tofore pcr­
r,!r'.nefl IJy the 11oli('C court, to the euurt of the city justice, 
g1vrng It a clerk an,! seal. and maldng It a court of record, 
which the charter dt>(·lares shall nut IJe dce111ed a new court 
but a cou1iu11atio11 of till' courts therelorvrn exist iug; an(i 
the apfl'.Jint1111;11t of the eily justice as judgtJ of the municipal 
court g•ves 111m no new t<•nn. and no new office, but simplv 
makes him e3: ol!ieio jt1tlge of the new eourt. • (u.-SAl..\lff m· MUNICll'.\L .Ju111a,.-lt was not inlenlled by Stlt'h 
charter tu increase the salary of the city j11:c;lice upon h1.•1•0111-
lng jutlg<, of I.he 1111111il'.ipal court. or tu a1hl a new salary as 
s~1ch judg~ to that whkil pertained to his ollice as city jus­
tice, hut. 11. wns the evid<"ut int.Put of the framPr:, of the 
charter to rPtl11ce the C?IIII>ensation of the city justiee; anrJ 
he cannot. draw or receive an a•hlilional salary us ex officio 
jutli.:e ol the IIIUllif"ipal <'ourt. (Bl~.\'l'TY. C. J., <lissenling,) 

lu.-CoNT1Tu-r10;,;A 1, L.1 \\'-CH ,1Nt:1•: ,w SA1 .. 111Y.-The i·omperna• 
tlon of the cil Y j1rnl ice of lite peace, who h; an otliccr pro· 
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