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same manner the relations of defendant with ·his wife wereinquired into by the district attorney, both on the cross­examination of the wife and the cross-examination of thedefendant. We arc not prepared to say that these questionswere not cross-examination, and in so far as they were imma­terial, or irrclr,vant, or inr,ornpetent,, the 111111111er of r,011<1,wt­ing the case relieved the cvitlcn<:c clicilcJ Ly them from u11yharmful effect. 
Recognizing the rule that each of the acts between thedefendant and the prosecutrix constituted a separate and dis­tinct offense for which he may be prosecuted, the instruc­tions given by the court were so worded that the convictionin this case could not be predicated upon any act but thatselected by the court, with the district attorney's assent, and,had he been acquitted, there would have been no doubt asto which act was covered by such an acquittal. While underour system of pleading one particular act or some specialtime is required to be selected for the purpose of a convictionin cases of this chnracter, the records in this court disclosethnt this offense, the debauching of a chil<l, is frequentlyaccm11p:111ic•<l by a ::;cries of acts of sexual i 11tcn:011rsc, all(lthe punishment for this most infa111011s crime ought not to IHimade to hang upon a tcch11i,·al application of the rnl<•s ofpleading an<l evidence, where the only question is which oneof innumerable acts was selected by the district attorney asthe basis of the prosecution.

The judgment and order are affirmed.

Allen, P. J., and Shaw, J., concurred.
A petition to have the cause heard in the supreme court,after judgment in the district court of appeal, was deniedby the supreme court on November 30, 1909,
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IJ>.-Rnu,:oy OJ' C'I,IENT BY ArPF.AI,.-lf tho order complained 01' 

should affect a judgment rendered against the client in the action 

he has a remedy by appeal to the superior court; and tho writ of 

certiorari will not lio when the waller complained of mny be cor­

rected by appeal. 

In.-HARMLESS Em!OR OJ' SUPERIOR COURT IN VACATING Vom ORDER.­

The orJur of the justice's court suspending tho power of the at­

torney at law to act for his client, and uiHlmrri11g him from pruc• 

tice in that court, is so obviously witho1•t authority, anti so foreign 

to the juristliction of tbe justice of the peace, that its \'oid char­

acter is apparent on its face; and the or<ler of the superior court 

vacating such voi<l ortler, on tho petition of tho client, though 

erroneous, coul<l not preju,lice the righl.s of anyone. 

ID.-DUTY OF APl'ELLA'l'E Couu·r TO D1s1n:GARD HARMLESS Emwn­

AF}"IRMANCE or JUDGMlsN'J'.-Un<lcr sedion 475 of the Code of 

Civil Procedure, it is the duty of an appellate court to disregard 

any error not affecting the substantial rights of the parties, and 

not to reverse a judgment by reason of any error not appearing 

from the record to be prejudicial, and which does not cause any " 

substantial injury to the appellant. No prejudicial error being 

apparent, the judgment must be affirmed. 

APPEAL from a judgment of the Superior Court of 
Rivcr::;ide Cuuuly. IlcJ1ja111iu li'. UlcJ:,uc, J udgc prc::;iuiug. 

The facts are stated in Urn opiuiun of the cuurt. 

Lafayette Gill, for Appellant. 

Miguel Estudillo, and Geo. A. French, for Respondent. 

ALLEN, P. J.-This is a proceeding wherein the court 

below gave judgment annulling the following order made 

and entered by appellant justice in an action pending in said 

justice's court wherein petitioner was defendant: "It is or­

dered that Police Judge George A. French be disbarred from 
practici11g law in the Justice Court of Riverside Township, 

so long as he shall remain Police Judge of said city, and 

his name is hereby stricken from the files in this case.'' 'l'he 

application for the writ was made by the defendant to the 

action in which the order was made, the attorney, French, 

not being a party thereto. It is concedeu, however, that 

~r~nch was at all times mentioned in the proceeuings a prac­
t1cmg attorney, having been duly admitted t-0 practice in all 
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the courts of the slate, and ha<l bce11 retained uy petiliouer 

and had appeared in said action in petitioner's behalf. 

Counsel for the respective parties have discussed at length 

in very interesting and i11structive briefs the effect which 

should be given section 171, Code of Civil Procedure, which 

in terms prohibits a justice of the peace from practicing law 

before another justice of the 1waec of the :-amc count..v; rc-

8 poudcnl 's cunlcution bcini; that the 8cclion is 11ut upplicublc 

to a police judge appointed in n cil_v, even though his juri::;­

uiction within such city is concmTeut with that of the jus­
tice of the peace, while appdlaut eoutcmls that uu<lcr the 

charter of the city uf Hivcrsi<le a police j11dge is a justice 

of the peace when pcrfom1i11g the functions of that office;. 

that the character of a court is determined, not by its name, 

··but by the nature of its jurisdiction and functions; that in 
the enactment of section 171 the legislature in tended to. pro­

hibit those performing the functions of a justice of the peace 

from engaging in such practice of law. ' In view of the con­

clusions hereinafter expre,sed, we do not consider it neces­

sary to discuss or lletcrmine the above-mentioned contro­

versy. 
SucLio11 287, Cude of Civil Procedure, designates the courts 

having power to rc11iov1! or sw;pcud attorucys, an<l the causes 

for which such removal or :-uspe11:-ion may be made. A jus­

tice o[ the peace is uuL a cuurL which, under that sccl10n, 

has power to re~ove or suspend an attomcy, aud the prac­

ticing of law by one occupyiug a judicial position is not one 

of the causes for removal or suspension. If, as a matter of 

fact, French violated the law by thus engaging in the prac­

tice of his profession before a justice of the peace, when at 
the same tiine he was occupying a judicial position, his of­

fense is that of a judicial oflicer and not that of an attor-

ney (In re Silkman, 88 App. Div. 102, [84 N. Y. Supp. 

1027]); and if he subjected himself to any penalty by reason 

of misconduct, the punishment therefor is provided by see­

~ion 758, Penal Code. As said in the case last cited: Courts 

which have inherent power to discipline lawyers are con­

fined in its exercise to such acts exhibiting turpitude, or loss 

of that good character which was essential to admission in 

the first instance, and when misconduct is made by statute 

ground for removal from office for transgression as a judi-

cial officer, the same, in the absence of expressions to the 
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contrary, must be deemed exclusive. Conccl1ing want of 
jurisdiction on the part of the just.ice to make the order 
complained of, the question as to the power of petitioner to 
invoke the writ of C<'rliora1-i for its annulment then presents 
itself. Section 10G9, Code of Civil Procedure, with refer­
ence to the writ of certiora1-i, provides: 'I'hc application must 
be made upou a vcrilit•tl (1t1tilio11 of I.he party bc11dit'.ially in­
terested. ls the pctitioucr herein showu to !Jc such party T 

'l'hat part of the order co111plai11cd of, purporting to strike 
the name of French from the file, could in no wise prejudice 
petitioner. The answer, being the only instrument which 
could be affected by the order, was an oral one requiring no 
signature by an :111.ornry, and cli111i11ati11g his uamc there­
from, it still remains us a co111plcle answer lo the co111plai11t, 
and the cause was as much at issue as if l•'rcnch 's name ap­
peared as attorney. Aside from the fact that the order of a 
justice of the peace disbnrring an attorney is so obviously 
without authority, so foreign to any jurisdiction or power 
reposed in a justice of the peace, its void character is made 
apparent upon its face, and for that reason could scarcely 
be said to work injury or affect the riglits of anyone. Peti­
tiuucr docs not show how sueh oL"dcL" l'o11ld aired his s11h­
stautial rig-Ids, or any j11dg111e11t which 111i~ht he rc11dPrcd 
in the actiou. 'l'hat pelitio11c1· has the right lo he repre­
sented by counsel docs not imply that he has the right to be 
represented hy any particular person. The attempt at dis­
barring French could only affect petitioner in that while the 
Justice of the peace per.-;istcd in his effort to prcvcut French 
from practicing law before him he could not have the benefit 
of French's services. It may be that French docs not care to 
interest himself further in petitioner's defense, or, per­
chance, the plaintiff in the action may discontinue the same 
before trial and tl1e services of an attorney will no lougcr 
be required; in either of which events, tlie 0.rder could not 
1·emotely affect petitioner. Upon the other hand, if this 
order in anywise affects a judgment thercnftcr rendered 
against petitioner in the action, he possesses the right, under 
section 974, Code of Civil Procedure, to appeal upon ques­
tions of law; and by section 980 the superior court, upon 
such appeal, may review all orders affecting the judgment 
appealed from. Certiorari will not lie when the matter com­
plained of can be corrected on appeal. (Stoddard v. Su,-

Oct. l!IO!J.] 

1uwior Court, 108 C:il. ;rn:1. I -11 J>nc. 278]; S011thern Cal. By. 
Co. v. SuJ1criv1· Cvitrl, 127 Cal. '122, [5!) Pac. 78!)}.) . 

·while it appears from what is here said that, in the oprn­
ion of this court, the superior court erred in its judgment 
vacating the order, yet it is apparent that the or~er thus 
vaeakd has no cffi1•acy and is a nullity, void upon its face, 
and 1111 onkr of tlw co11rl. va1'.al.i11g a11- order of 1rnch char­
acter, cveu if en·o11eous, c,rnlJ uot prcjutlicc the ri;..:lit.s of 

anyone. Section 475, Code of Civil l'r_otedure,_ charges an 
appellate court in every stage of the act10n to d1sreganl any 
error which in the opinion of the court, does not affect the 
substantial ~·ights of the parties, and that no judgment shall 
be rc,·i•r.-;cd by rc:i.son of uny errot· unless it shall appear 
fro111 th<' re,·ord that s1wh error was prejudicial, and that the 
party co111plai11ing or appealing sustained and suffered sub­
stnntiul iujury. Prejudicial error not being appa1·ent, an 

order will be entered affirming the judgme?:t. 
Judgment affirmed. • 

Shaw, J., and 'l'aggart, J., concurred. 

[Crim. No. 121. Sccontl Appellate District.-October 4, 1909.] 

'l'llB PEOPLE, Resporn1cnt, v. GEORGE l\foKEEHAN, 
Appellant. 

ClllM.INAL LAW-ASSAULT WITH DEADLY WEAPON-ATTEMPT TO EXPEL 

POJ,Iel, O1•·~·w1m DY KF.El'lm OF POOL AND Bil,LIARD lIALlr-POLICE 

R1muLA'L'ION.-l'ool an,! L,illianl halls are Uw subjects of regula­

tion untler the police power of the state; and a constable as a 

police ollicer has the right to keep such places untler his super• 

vision, allll may lawfully enter allll remain to ascertain whether 

the law is being violated by sales of liquor to drunken men found 

therein. Wl1ile be is lawfully therein, the keeper thereof has no 

right to expel him by force, anil cannot justify an assault upon 

him with a deadly weapon for that purpose. 

lD.-RIGlIT OF EXL'ULSIUN A'r COMMON LAW lNAPPI,ICADLE.-The com• 

mon-law doctriuii a■ to tho right of a manager of aueh a place 




