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same manner the relations of defendant with his wife were
1nqu1}'ed_mt0 by the district attorney, both on the cross-
examination of the wife and the cross-examination of the
defendant. We are not prepared to say that these questions
were not cross-examination, and in so far ag they were imma-
!.erlal, or lrrclm::m!;, or incompetent, the mamner of conduct-
;;;il:,lltl‘zlc:;gecrtfltcvcd the cevidence clicited by them from any
Recognizing the rule that each of the acts between the
d.efendn.nt and the prosecutrix constituted a separate and dis-
t'mct offense for which he may be prosecuted, the instruc-
.UOI]S given by the court were so worded that t’he conviction
in this case could not be predicated upon any act but that
selected by the court, with the district attorney’s assent, and
had h_e been acquitted, there would have been no dou,bt as’
to which act was covered by such an acquittal. While under
our system of pleading one particular act or some spccial
Flme Is required to be selected for the purpose of a conviction
In cases of this character, the records in this court disclose
that thlS'Oﬂ't‘nSC, the debauching of a child, is frequentl
accompanicd by a scries of aets of sexual ilyll('r(f()lll‘\'(‘ :m()l’
the punishment for this most infamons erime ought n(.)t"to he
ma(]e.to hang upon a technival application of l’Ehe rules nl"
pleading and evidence, where the only question is which oné

of innumerable acts was selected b S
i y the district
the basis of the prosecution, attorney as

The judgment and order are affirmed,

Allen, P. J., and Shaw, J., concurred.

A pfatition to .have the cause heard in the supreme court,
after judgment in the district court of appeal, was denied
by the supreme court on November 30, 1909,

[Civ. No. G91. Sccond Appellate District.—October 2, 1909.]

JOIIN BAIRD, Respondent, v. JUSTICE’S COURT OF
RIVERSIDE TOWNSIIIP, County of Riverside,
THOMAS B, STEPHENSON, Justice of the Peace,
Appellant.

ATTORNEYS AT LAW—TPowER OF REMOVAL AND SusreNsioN—JusTICE'S
Court Wrrnour JurispicTioN.—Scetion 287 of the Code of Civil
Procedurc designates the courts laving power to remove or sus-
pend attorneys, and the causes for ‘which such removal or suspen-
sion may be made. A justice's court is not a court which has
jurisdiction under that scetion to remnove or suspend an attorney.

Ip.—PrACTICING LLAW BY ATTORNEY OCCUPYIN® JUDICIAL POs1TioN—
GROUND FOR SuUsSPLNSION ok REMovaL—The practicing of law by
an attorncy while occupying a judicial position is not ground
for suspension or removal under scction 287 of ‘the Code of Civil
Procedure,

Ip.—RemepY For Misconpucr.—If, as matter of fact, a police judge,
who is an attorney at law, violated the law by praclicing his pro-

fession, whilo holding that judicind oflice, before a justice’s court,
bis offense is that of a judicial oflicer, and not that of an atiorney;
and il he subjected himsell Lo any penally by reason of miseon-
duel, o punistonent therefor is provided by scelion 758 of the

Ip.—JusisvicrioN oF CourTs To DisciPLINE LawyErRs—IXCLUSIVE
ReEMmepy For MiscoNbucr.—Courts which have inherent power to
discipline lawyers are confived in its excre'se to such acts exhibit-
ing turpitude or loss of thut good charuacter which was essential to
admission in the first instance. When misconduct is made a
statutory ground for removal from ollice for transgression as a
judicial officer, the same, in the absence of expressions to the con-
trary, must be deecmed exclusive.

Ip.—CErTIORARI—PETITION MUST BE MADE BY PARTY DBENGFICIALLY
INTERESTED—CLIENT NOT AcGRIEVED.—The writ of certiorari to
annul the order of the justice’s court, striking the name of the
police judge as an attorney from its files, must be made by the
party bencficially interested. The client is not such a party, when
bis answer was oral, not requiring the signature of an attorney,
and the cause remained fully at issuc notwithstanding such order,
and it does not appear how it could alfeet his substantial rights.
1lis right to bLe represented by counsel does pot imply his right
to be represented by a particular personm,
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Ip.—REMEDY Or CLIENT BY AFPPEAL—If the order complained of
should affect a judgment rendered against the client in the action
he has a remody by appeal to the superior court; and the writ of
certiorart will not lie when the matier complained of may be cor-
rected by appeal.

Ip.—HARMLESS ERROR OF SUuPERIOR COURT IN VACATING VOID ORDER.—
The order of the justice’s court suspending the power of the at-
torucy at law to act for his client, and disbarring him from prae-
tice in that court, is so obviously withovt authority, und so forcign
to the jurisdiction of the justico of the peace, that its void char-
acter is appurcnt on its face; and the order of the superior court
vacating such void order, on the petition of the client, though
erroncous, could not prejudice the righls of anyoue.

Ip.—Dury OF APPeLLATE Court TO DiskkGARD I1IARMLESS ErrorR—
AFFIRMANCE OF JUDGMENT.—Under scetion 475 of the Code of
Civil Procedure, it i8 the duty of an appellate court to disregard
any error not affecting the substantial rights of the parties, and
not to reverse a judgment by reason of any error not appearing
from the record to be prejudicial, and which does not cause any
substantial injury to the appellant. No prejudicial error being
apparent, the judgment must be affirmed.

APPEAL from a judgment of the Supcrior Court of
Riverside County. Benjamin I Bledsoe, Judge presiding.

The facls are stated in tbe opinion of the court.
Lafayette Gill, for Appcliant.
Miguel Lstudillo, and Geo. A. French, for Respondent.

ALLEN, P. J.—This is a proceeding wherein the court
below gave judgment annulling the following order made
and entered by appellant justice in an action pending in said
Justice’s court wherein petitioner was defendant: ‘It is or-
dered that Police Judge George A. French be disbarred from
practicing law in the Justice Court of Riverside Township,
s0 long as he shall remain Police Judge of said ecity, and
bis name is hereby stricken from the files in this case.”” The
application for the writ was made by the defendant to the
action in which the order was made, the attorney, French,
not being a party thereto. It is conceded, however, that
French was at all times mentioned in the proceedings a prac-
ticing attorney, having been duly admitted to practice in all
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the courts of the state, and had been retained by petitioner
and had appcared in said action in petitioner’s behalf.
Counsel for the respective parties have discussed at length
in very interesting and instructive briefs the effect which
should be given section 171, Code of Civil Procedure, which
in terms prohibits a justice of the peace from practicing law
before another justice of the peace of the same county; re-
spondent’s contention being that the scetion is not up.pli.culflc
to a police judge appointed in a cily, even though his juris-
Jiction within such city is concurrent with that of the jus-
tice of the peace, while appellant contends that under the
charter of the city of Riverside a police judge is a justice
of the peace when performing the functions of that office;.
{hat the character of a court is detcrmined, not by its name,

‘but by the nature of its jurisdiction and fuuections; that in

the enactment of section 171 the legislature intended to. pro-
hibit those performing the functions of a justice of the peace
from engaging in such practice of law. "In view of the con-
clusions hereinafter expressed, we do not cousider it neces-
sary to discuss or determine the above-mentioned contro-
versy.

Scetion 287, Code of Civil Procedure, designates the courts
having power to remove or suspend atlorneys, and the causes
for which sueh removal or suspension may be made. A jus-
tice of the peace is not a court which, under that scclion,
has power to remove or suspend an atlorney, and the prac-
ticing of law by one occupying a judicial position is not one
of the causes for removal or suspension. If, as a matter of
fact, French violated the law by thus engaging in the prac-
tice of his profession before a justice of the peace, when at
the same time he was occupying a judicial position, his of-
fense is that of a judicial officer and mnot that of an attor-
ney (In re Silkman, 88 App. Div. 102, {84 N. Y. Supp.
1027)) ; and if he subjected himself to any penalty by reason
of misconduct, the punishment therefor is provided by sec-
tion 758, Penal Code. As said in the case last cited: Courts
which have inherent power to discipline lawyers are ‘con-
fined in its exercise to such acts exhibiting turpitude, or loss
of that good character which was essential to admission in
the first instance, and when misconduct is made by statute
ground for removal from office for transgression as a judi-
cial officer, the sume, in the absence of expressions to the
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contrary, must be deemed cxclusive. Conceding want of
jurisdiction on the part of the justice to make the order
complained of, the question as to the power of petitioner to
invoke the writ of certiorart for its annulment then presents
itself. Section 1069, Code of Civil Procedure, with refer-
ence to the writ of certiorart, provides: The application must
be made upon a verified petition of the parly benelicially in-
terested. Is the petitioner herein shown to be such party?
That part of the order complained of, purporting to strike
the name of French from the file, could in no wise prejudice
petitioner. The answer, being the only instrument which
could be affected by the order, was an oral one requiring no
signature by an attorney, and ecliminating his name ihere-
from, it still remains as a complete answer to the complaint,
and the cause was as much at issue as if Irench’s name ap-
peared as attorney. Aside from the fact that the order of a
justice of the peace disbarring an attorney is so obviously
without authority, so foreign to any jurisdiction or power
reposed in a justice of the peace, its void character is made
apparent upon its fuce, and for that reason could scarcely
be said to work injury or affect the rights of anyone. DPeti-
tioner does nol show how such order could affect his sub-
stantial righls, or any judgmment which might be rendered
in the action. That petitioner has the right to be repre-
sented by counsel docs not imply that he has the right to be
represented by any particular person. The attempt at dis-
barring French could only affect petitioner in that while the
justice of the peace persisted in his effort to prevent Irench
from practicing law before him he could not have the benefit
of French’s services. It may be that I'rench docs not care to
interest himself further in petitioner’s defense, or, per-
chance, the plaintiff in the action may discontinue the same
before trial and the scrvices of an attorney will no longer
be required; in either of which events, the crder could not
remotely affect petitioner, Upon the other hand, if this
order in anywise affects a judgment thercafter rendered
against petitioner in the action, he possesses the right, under
section 974, Code of Civil Procedure, to appcal upon ques-
tions of law; and by section 980 the superior court, upon
such appeal, may review all orders affecting the judgment
appealed from. Certiorari will not lie when the matter com-
plained of can be corrected on appeal. (Stoddard v. Sw
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perior Court, 108 Cal. 303, [41 Pac. 278); Southern Cal. Ry.
Co. v. Superior Court, 127 Cal. 422, (59 Pac. 78‘.)}.) '

While it appears from what is here sald that, 1n .the opin-
jon of this court, the superior court erred in its judgment
vacating the order, yet it is apparent that the ord_er thus
vaeated has no efficacy and is a nullity, void upon its face,
and an order of the court vacating an order of such char-
acter, even il erroncous, could not prejudice the rights ol
auyone. Scection 475, Code of Civil l’rocedure,‘ charges an
appellate court in every stage of the action to disregard any
error which, in the opinion of the court, does not affect the
substantial rights of the parties, and that no judgment shall
be reversed by reason of any errov unless it shall appear
from the record that sueh error was prejudicial, and that the
party complaining or appealing sustained and suflered sub-
stantial injury. Prejudicial error not being apparent, an
order will be entered affirming the judgmegt.

Judgment affirmed.

Shaw, J., and Taggart, J., concurred.

[Crim. No. 121. Sccond Appellate District.—October 4, 1909.]

T PEOPLE, Respondent, v. GEORGE McKEEHAN,
Appellant.

CRIMINAL LAW-—ASSAULT WiTil DEADLY WEAPON—ATTEMPT TO EXPEL
Ponicr Orwickr BY KEEPER OF P0OOL AND BILLIARD 1IALL—POLICE
REGULATION.—P0ol and billiard halls are the subjects of regula-
tion under the police power of the state; and a constable as &
police oflicer has the right to keep such places under his super-
vision, and may lawfully enter and remain to ascertain whether
the law is being violated by sales of liquor to drunken men found
therein, While he is lawfully therein, the keeper thereof has no
right to expel bim by force, and cannot justify an assault upon
him with a deadly weapon for that purpose.

Ip.~RiGuT oF EXrursioN AT CoMMON Law INAPPLICABLE.—The com-
mon-law doctrivg as to the right of a manager of such & place






