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INTRODUCTION

This Bench Brief is submitted on behalf of the Applicants, ONSITE3D Ltd. (“Onsite3D”),
ONSITE3D Industrial Services Ltd. (“Onsite3D Industrial”’), and ONSITE3D Digital Solutions
Ltd. (“Onsite3D Digital”) (each an “Applicant” and collectively, the “Applicants”).

The Applicants seek an order (the “Order”) which will, among other things:

(a) extend the 30-day period within which the Applicants are required to file a proposal
(the “Stay Period”) for forty-five (45) days to September 5, 2026, pursuant to
section 50.4(9) of the Bankruptcy and Insolvency Act, , RSC 1985, ¢ B-3 (the
“BIA”);

(b) provide for the joint administration of the NOI proceedings of the Applicants, for
administrative purposes; and

(c) grant a first-priority security interest or charge in the amount of $250,000 (the
"Administration Charge") over all of the real and personal property of the
Applicants (the “Property”) to secure the reasonable fees and disbursements (the
“‘Professional Fees”) of Ogilvie LLP, legal counsel to the Applicants, G. Chan &
Associates Inc., the Proposal Trustee, and the Proposal Trustee’s legal counsel,
Sharek Logan & van Leenen LLP (collectively, the “Administrative
Professionals”) pursuant to Section 64.2(1) of the BIA,? and authorizing payment
of the Professional Fees in connection with the within proposal proceedings (the
“Proposal Proceedings”).

The Order is necessary to allow the Applicants to put forward a viable proposal to their
creditors and stakeholders with the assistance of the Proposal Trustee and its legal
counsel.

FACTS

The Applicants are an Indigenous-owned business group recognized as a Certified
Indigenous Business by the Canadian Council for Indigenous Business. The Applicants’
business model combines engineering, construction, and procurement (“EPC”) work, with
the Onsite3D Group acting as an Indigenous prime contractor that can both manage
projects and perform key technical work itself.?

Most of the Onsite3D Group contracts and assets are owned by the parent company,
Onsite3D. Onsite3D’s subsidiaries each carry out distinct functions of the EPC model.*

Onsite3D Industrial operates as an advanced manufacturing platform and operates out of
aleased premises at 8701 — 102 Street, Clairmont, Alberta, pursuant to a lease agreement

" The Bankruptcy and Insolvency Act, , RSC 1985, ¢ B-3, (“BIA”) s 50.4(9) [Tab 1].
2BIA s 64.2(1) [Tab 1].

3 Affidavit of Wade Tyler Eno, sworn July 3, 2026 (the “First Eno Affidavit”) at para 7.
4 First Eno Affidavit at para 8.
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(the “Lease”) entered into between Onsite3D and Roscher Ventures Ltd. (“Roscher
Ventures” or the “Landlord”).®

Onsite3D Digital represents the Onstie3D Group’s digital engineering technology platform.
Most of the Onstie3D Group employees are employed by Onsite3D Digital.®

Despite the success of the Onsite3D Group over the past decade, poor financial controls
in the start-up phase as well as expensive factoring debt, CRA exposure, and certain major
creditors taking legal and enforcement action (as discussed below) have contributed to
the insolvency of the Companies.’

Prior to filing the NOls, the Onsite3D Group was preparing for a business reorganization
which was aimed at finding a buyer or partner for the manufacturing side while focusing
the Companies’ future growth on the digital engineering side.?

The wind-down and attempted marketing and sale of the manufacturing platform has
increased the cash burn of the Onsite3D Group significantly, as there has been no
manufacturing revenue generated by Onsite3D Industrial, despite ongoing obligations to
maintain physical assets and Lease obligations.®

Although the Onsite3D Group continues to generate cash flow, this cash flow is insufficient
to service its obligations.'®

Onsite3D also faces the following outstanding judgments, claims, and proceedings:

(a) Capital Now Ventures Inc. (“CNV”) has filed a Statement of Claim in the Court of
King’s Bench of Alberta, Calgary Judicial Centre, Action No. 2501 20942 (the “CNV
Action”) against Onsite3D and its directors, Wade Eno and Kyle Pickering (the
“‘CNV Action Defendants”). The CNV Action seeks judgment in the amount of
$1,800,069.15 relating to amounts allegedly owing pursuant to a Master Factoring
Agreement entered into between CNV and Onsite3D." The CNV Action
Defendants have defended and counterclaimed against CNV, and the CNV Action
remains ongoing;'?

5 First Eno Affidavit at para 9.

6 First Eno Affidavit at paras 11-12.

7 First Eno Affidavit at para 13.

8 First Eno Affidavit at para 14.

9 First Eno Affidavit at para 15.

10 First Eno Affidavit at para 16.

" First Eno Affidavit at paras 21, 22-23.

12 First Eno Affidavit at para 26.
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On December 23, 2025, CNV issued Onsite3D a section 244 Notice of Intention to
Enforce Security pursuant to the BIA, putting Onsite3D on notice that it intended
to enforce its security;'

The CRA has filed Writs of Seizure and Sale (Federal Writ) against each of the
Companies in the PPR in relation to unremitted source deductions and unremitted
GST which collectively exceed $8,550,000;"

On June 18, 2026, Roscher Ventures sent a notice of default and demand for
payment to Onsite3D with respect to $344,272.00 in arrears allegedly owing under
the Lease.'® The Landlord has also filed a Statement of Claim against director
Wade Eno in his personal capacity for the indebtedness of Onsite3D pursuant to
an alleged guarantee;'® and

Onsite3D has several judgment creditors who have writs registered against it at
the PPR, including:'”

(i) Russel Metals Inc. o/a Comco Pipe & Supply Company in the amount of
$12,899.55;

(ii) Swift Qilfield Supply Inc. in the amount of $63,109.83;
(iii) Corex Concrete Cutting Ltd. in the amount of $27,665.32;

(iv) Hitch’em Holdings Ltd. o/a Hitch’em Oilfield Hauling in the amount of
$32,866.20;

(v) Electric Line Service Ltd. in the amount of $112,578.78;
(vi) Skyway Canada Limited in the amount of $43,642.92;
(vii)  Accu-Pro Consulting Inc. in the amount of $26,825.16; and

(vii)  Channico Machine & Millright Services Ltd. in the amount of $29,194.00.

13. The Applicants each filed a Notice of Intention to Make a Proposal (the “NOIs”) on June
22, 2026."8

13 First Eno Affidavit at para 25.

4 First Eno Affidavit at para 27-28.

15 First Eno Affidavit at para 31.

16 First Eno Affidavit at para 32.

17 First Eno Affidavit at para 30.

'8 First Eno Affidavit at para 17, Exhibits D, E, and F.
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As a result of the NOls, pursuant to section 69(1) of the BIA, creditors are stayed from
taking enforcement steps against the Applicants or pursuing claims in Court.™

Following the filing of the NOIs, the Applicants and Proposal Trustee prepared 13-week
projected cash flow statements for each of the Companies individually, as well as a

combined cash flow statement (the “Cash Flow Statements”) for for the period
commencing June 22, 2026 and ending September 18, 2026, as required by the BIA.2°

The Onsite3D Cash Flow Statement projects a closing cash balance of $134,488, which
is based on the assumption of interim financing bring secured by the week ending July
17, 2026.2' The Companies are in the process of securing debtor-in-possession
financing and expect that this timeline will be met.??

ISSUES

The issues before this Honourable Court are:

(a) Should the Applicants’ Stay Period be extended to September 5, 20267;

(b) Is the Administration Charge necessary and justified?; and

(c) Should the Applicants’ NOI proceedings be administratively consolidated?

LAW AND ARGUMENT

. The Applicants’ Timeline for Filing a Proposal and the Stay of Proceedings Should

be Extended

The Stay Period expires on July 22, 2026. Without a Court-ordered extension, the
Applicants must file proposals by that date or face automatic bankruptcy.

Section 50.4(9) of the BIA authorizes the Court to extend the Stay Period where the
applicant acts in good faith and with due diligence, and where no creditor would be
materially prejudiced.?

Since filing the NOls, the Applicants have acted in good faith and with due diligence by:

19 BIA, s 69(1) [Tab 1].

20 First Eno Affidavit at para 33, Exhibits J-L.

21 First Eno affidavit at para 39.

22 First Eno Affidavit at para 39.

23 BIA's 50.4(9) [Tab 1].
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Working cooperatively with the Proposal Trustee to manage cashflow?* and
prepare the Cash Flow Statements;?®

Working diligently with the Proposal Trustee and its legal counsel to identify and
quantify creditor claims;?

cooperating fully with the Proposal Trustee and providing all requested information
and documentation;?” and

acting and continuing to act in good faith and with due diligence in completing the
preliminary work and preparation with efforts to make a proposal to their
creditors.?®

These actions demonstrate the Applicants’ commitment to moving the proposal forward in
a timely and transparent manner.

The Applicants require additional time to, among other things:?°

(a)

continue working with the Proposal Trustee to complete identification and
quantification of all creditor claims;

explore and evaluate restructuring alternatives, including potential sale of all or a
party of the Applicants’ assets as a going concern;

negotiate interim financing with potential interim lenders; and

formulate and present a viable proposal to their creditors.

A 45-day extension to September 5, 2026 will provide sufficient time to materially advance
these objectives.

No creditor would be materially prejudiced by the requested extension.*® To the contrary,
the stay protects value by enabling an orderly restructuring. Premature termination of the
stay would trigger an automatic bankruptcy and almost certainly lead to a significant
destruction of value to the detriment of all creditors.

24 First Eno Affidavit at para 19.

25 First Eno Affidavit at para 33.

26 First Eno Affidavit at para 19.

27 First Eno Affidavit at para 44.

28 First Eno Affidavit at para 19.

29 First Eno Affidavit at para 41.

30 First Eno Affidavit at para 42.
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The Applicants respectfully submit that the requested extension to September 5, 2026 is
both reasonable and necessary and should be granted.

. The Administration Charge is Necessary and Reasonable

Section 64.2 of the BIA®" grants the Court discretion to create a super-priority charge
where the security is necessary for the preservation or realization of the value of the
debtor’s estate.

Granting the Administration Charge is the logical consequence of the requested extension.
The Applicants require the continued service of Administrative Professionals to develop
and present a viable proposal to their creditors.3?

The proposal cannot proceed without the services of the professionals, whose continuing
engagement is conditional on the granting of the Administrative Charge.

The proposed charge of $250,000 is reasonable given the complexity of the Applicants’
operations, the number of creditor claims, and the anticipated scope of work. The quantum
was determined with input from the Proposal Trustee, and there is no duplication of roles
among the beneficiaries.®

The Proposal Trustee supports the granting of the Administration Charge.

The Applicants respectfully submit that the Administration Charge is necessary,
reasonable, and should be granted.

. Administrative Consolidation is Appropriate

Although the BIA does not confer an express power to consolidate the administration of
estates, courts throughout Canada have routinely relied on section 183 of the BIA to grant
procedural orders consolidating multiple debtors' proposal proceedings.®*

In doing so, Courts have recognized that it is appropriate to consolidate notice of intention
proceedings where doing so will avoid a multiplicity of proceedings and will reduce costs
due to multiple filings. This is particularly the case where the debtors are closely aligned.

In Electro Sonic Inc, Re, the Ontario Superior Court of Justice held the following:3¢

31 BIA s 64.2 [Tab 1].

32 First Eno Affidavit at para 47.

33 First Eno Affidavit at para 48.

34 BIA s 183 [Tab 1]; Gray Aqua Group of Companies, Re, 2015 NBQB 107 at para 10 [Tab 2].

35 Mustang GP Ltd, Re, 2015 ONSC 6562 at para 25 [Tab 3].

36 2014 ONSC 942 at para 4 [Tab 4].

1380-7128-0673, v. 3


https://laws-lois.justice.gc.ca/eng/acts/b-3/page-11.html#docCont
https://laws-lois.justice.gc.ca/eng/acts/B-3/page-28.html#h-27916
https://www.canlii.org/en/on/onsc/doc/2015/2015onsc6562/2015onsc6562.html?resultId=undefined&searchId=2026-07-03T09:58:36:453/1f82ea0e6435425682a0a16cf80adbc3
https://www.canlii.org/en/on/onsc/doc/2014/2014onsc942/2014onsc942.html?resultId=undefined&searchId=2026-07-03T09:59:08:095/a8427bcda9b7450fb2e6c87f514b2a77

35.

36.

37.

38.

-9-

Bankruptcy proceedings in this Court operate subject to the general principle that
the litigation process should secure the just, most expeditious and least expensive
determination of every proceeding on its merits. One practical application of that
general principle occurs when courts join together two closely-related bankruptcy
proceedings so that they can proceed and be managed together. This procedural
or administrative consolidation does not involve the substantive merger or
consolidation of the bankruptcy estates, merely their procedural treatment together
by the court.

In this case, consolidating the proceedings of the Applicants is just and expeditious, will
avoid a multiplicity of proceedings, will reduce the costs associated with serving and filing
separate sets of largely identical materials with this Court at each juncture of the
proceedings, and will facilitate a faster and more efficient restructuring.®” No creditor will
be materially prejudiced by procedural consolidation.*

The Applicants are affiliated corporations and share accounting, administration, human
resources, and financial functions.® The Applicants will likely apply together at future
dates for relief such as stay extensions and transaction approvals. The First Extension
Order confirms this consolidation is for procedural purposes only and does not effect
substantive consolidation of the creditor bodies, thus protecting the distinct rights of each
creditor group.

As such, the Applicants respectfully submit that for reasons of time and cost efficiency,
this Court should authorize the procedural consolidation of the NOI Proceedings.

CONCLUSION AND RELIEF SOUGHT

For the foregoing reasons, the Applicants respectfully submit that this Honourable Court
grant an order in the form of the First Extension Order.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 3 DAY OF JULY, 2026

OGILVIE LLP

frivcteer

Per: Susy Trace
Counsel for the Applicant

OGILVIE LLP

37 First Eno Affidavit at para 51.

38 First Eno Affidavit at para 52.

39 Fist Eno Affidavit at paras 3-5, 50.
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Per: Kaitlynd Hiller
Counsel for the Applicant
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OFFICIAL STATUS
OF CONSOLIDATIONS

Subsections 31(1) and (2) of the Legislation Revision and
Consolidation Act, in force on June 1, 2009, provide as
follows:

Published consolidation is evidence

31 (1) Every copy of a consolidated statute or consolidated
regulation published by the Minister under this Act in either
print or electronic form is evidence of that statute or regula-
tion and of its contents and every copy purporting to be pub-
lished by the Minister is deemed to be so published, unless
the contrary is shown.

Inconsistencies in Acts

(2) In the event of an inconsistency between a consolidated
statute published by the Minister under this Act and the origi-
nal statute or a subsequent amendment as certified by the
Clerk of the Parliaments under the Publication of Statutes
Act, the original statute or amendment prevails to the extent
of the inconsistency.

LAYOUT

The notes that appeared in the left or right margins are
now in boldface text directly above the provisions to
which they relate. They form no part of the enactment,
but are inserted for convenience of reference only.

NOTE

This consolidation is current to May 26, 2026. The last
amendments came into force on March 26, 2026. Any
amendments that were not in force as of May 26, 2026
are set out at the end of this document under the heading
“Amendments Not in Force”.

CARACTERE OFFICIEL
DES CODIFICATIONS

Les paragraphes 31(1) et (2) de la Loi sur la révision et la
codification des textes Iégislatifs, en vigueur le 1°" juin
2009, prévoient ce qui suit:

Codifications comme élément de preuve

31 (1) Tout exemplaire d'une loi codifiée ou d'un réglement
codifié, publié par le ministre en vertu de la présente loi sur
support papier ou sur support électronique, fait foi de cette
loi ou de ce reglement et de son contenu. Tout exemplaire
donné comme publié par le ministre est réputé avoir été ainsi
publié, sauf preuve contraire.

Incompatibilité — lois

(2) Les dispositions de la loi d'origine avec ses modifications
subséquentes par le greffier des Parlements en vertu de la Loi
sur la publication des lois 1'emportent sur les dispositions in-
compatibles de la loi codifiée publiée par le ministre en vertu
de la présente loi.

MISE EN PAGE

Les notes apparaissant auparavant dans les marges de
droite ou de gauche se retrouvent maintenant en carac-
téres gras juste au-dessus de la disposition a laquelle
elles se rattachent. Elles ne font pas partie du texte, n'y
figurant qu’a titre de repere ou d’information.

NOTE

Cette codification est a jour au 26 mai 2026. Les derniéeres
modifications sont entrées en vigueur le 26 mars 2026.
Toutes modifications qui n'étaient pas en vigueur
au 26 mai 2026 sont énoncées a la fin de ce document
sous le titre « Modifications non en vigueur ».

Current to May 26, 2026
Last amended on March 26, 2026

A jour au 26 mai 2026

Derniere modification le 26 mars 2026



Bankruptcy and Insolvency

PART lll Proposals

DIVISION | General Scheme for Proposals
Sections 50.2-50.4

Faillite et insolvabilité

PARTIE Il Propositions concordataires
SECTION | Dispositions d'application générale
Articles 50.2-50.4

Excluded secured creditor

50.2 A secured creditor to whom a proposal has not
been made in respect of a particular secured claim may
not file a proof of secured claim in respect of that claim.
1992, c. 27, 5. 19.

Rights in bankruptcy

50.3 On the bankruptcy of an insolvent person who
made a proposal to one or more secured creditors in re-
spect of secured claims, any proof of secured claim filed
pursuant to section 50.1 ceases to be valid or effective,
and sections 112 and 127 to 134 apply in respect of a
proof of claim filed by any secured creditor in the
bankruptcy.

1992, c. 27, 5. 19.

Notice of intention

50.4 (1) Before filing a copy of a proposal with a li-
censed trustee, an insolvent person may file a notice of
intention, in the prescribed form, with the official receiv-
er in the insolvent person’s locality, stating

(a) the insolvent person’s intention to make a propos-
al,

(b) the name and address of the licensed trustee who
has consented, in writing, to act as the trustee under
the proposal, and

(c) the names of the creditors with claims amounting
to two hundred and fifty dollars or more and the
amounts of their claims as known or shown by the
debtor’s books,

and attaching thereto a copy of the consent referred to in
paragraph (b).

Certain things to be filed

(2) Within ten days after filing a notice of intention un-
der subsection (1), the insolvent person shall file with the
official receiver

(a) a statement (in this section referred to as a “cash-
flow statement”) indicating the projected cash-flow of
the insolvent person on at least a monthly basis, pre-
pared by the insolvent person, reviewed for its reason-
ableness by the trustee under the notice of intention
and signed by the trustee and the insolvent person;

(b) a report on the reasonableness of the cash-flow
statement, in the prescribed form, prepared and
signed by the trustee; and

(c) a report containing prescribed representations by
the insolvent person regarding the preparation of the

Le cas des autres créanciers garantis

50.2 Le créancier garanti a qui aucune proposition n’a
été faite relativement a une réclamation garantie en par-
ticulier n’est pas admis a produire une preuve de récla-
mation garantie a cet égard.

1992, ch. 27, art. 19.

Droits en cas de faillite

50.3 En cas de faillite d’'une personne insolvable ayant
fait une proposition a un ou plusieurs créanciers garantis
relativement a des réclamations garanties, les preuves de
réclamations garanties déposées aux termes de l'article
50.1 sont sans effet, et les articles 112 et 127 a 134 s’ap-
pliquent aux preuves de réclamations déposées par des
créanciers garantis dans le cadre de la faillite.

1992, ch. 27, art. 19.

Avis d’intention

50.4 (1) Avant de déposer copie d’'une proposition au-
prés d’un syndic autorisé, la personne insolvable peut, en
la forme prescrite, déposer aupres du séquestre officiel
de sa localité un avis d’intention énoncant :

a) son intention de faire une proposition;

b) les nom et adresse du syndic autorisé qui a accepté,
par écrit, les fonctions de syndic dans le cadre de la
proposition;

c) le nom de tout créancier ayant une réclamation
s’élevant a au moins deux cent cinquante dollars, ainsi
que le montant de celle-ci, connu ou indiqué aux livres
du débiteur.

L’avis d’intention est accompagné d’une copie de 'accep-
tation écrite du syndic.

Documents a déposer

(2) Dans les dix jours suivant le dépot de I'avis d’inten-
tion visé au paragraphe (1), la personne insolvable dé-
pose les documents suivants aupres du séquestre officiel :

a) un état établi par la personne insolvable — appelé
« I’état » au présent article — portant, projections au
moins mensuelles a I'appui, sur I’évolution de son en-
caisse, et signé par elle et par le syndic désigné dans
l’avis d’intention apreés que celui-ci en a vérifié le ca-
ractére raisonnable;

b) un rapport portant sur le caractére raisonnable de
I’état, établi, en la forme prescrite, par le syndic et si-
gné par lui;

c) un rapport contenant les observations — prescrites
par les Regles générales — de la personne insolvable

Current to May 26, 2026
Last amended on March 26, 2026
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Bankruptcy and Insolvency

PART lll Proposals

DIVISION | General Scheme for Proposals
Section 50.4

Faillite et insolvabilité

PARTIE Il Propositions concordataires
SECTION | Dispositions d'application générale
Article 50.4

cash-flow statement, in the prescribed form, prepared
and signed by the insolvent person.

Creditors may obtain statement

(3) Subject to subsection (4), any creditor may obtain a
copy of the cash-flow statement on request made to the
trustee.

Exception

(4) The court may order that a cash-flow statement or
any part thereof not be released to some or all of the
creditors pursuant to subsection (3) where it is satisfied
that

(a) such release would unduly prejudice the insolvent
person; and

(b) non-release would not unduly prejudice the credi-
tor or creditors in question.

Trustee protected

(5) If the trustee acts in good faith and takes reasonable
care in reviewing the cash-flow statement, the trustee is
not liable for loss or damage to any person resulting from
that person’s reliance on the cash-flow statement.

Trustee to notify creditors

(6) Within five days after the filing of a notice of inten-
tion under subsection (1), the trustee named in the notice
shall send to every known creditor, in the prescribed
manner, a copy of the notice including all of the informa-
tion referred to in paragraphs (1)(a) to (c).

Trustee to monitor and report

(7) Subject to any direction of the court under paragraph
47.1(2)(a), the trustee under a notice of intention in re-
spect of an insolvent person

(a) shall, for the purpose of monitoring the insolvent
person’s business and financial affairs, have access to
and examine the insolvent person’s property, includ-
ing his premises, books, records and other financial
documents, to the extent necessary to adequately as-
sess the insolvent person’s business and financial af-
fairs, from the filing of the notice of intention until a
proposal is filed or the insolvent person becomes
bankrupt;

(b) shall file a report on the state of the insolvent per-
son’s business and financial affairs — containing the
prescribed information, if any —

relativement a 1'établissement de 1'état, établi, en la
forme prescrite, par celle-ci et signé par elle.

Copies de I'état
(3) Sous réserve du paragraphe (4), tout créancier qui en

fait la demande au syndic peut obtenir une copie de
Pétat.

Exception

(4) Le tribunal peut rendre une ordonnance de non-com-
munication de tout ou partie de I'état, s’il est convaincu
que sa communication a 'un ou l'autre ou a 'ensemble
des créanciers causerait un préjudice indu a la personne
insolvable ou encore que sa non-communication ne cau-
serait pas de préjudice indu au créancier ou aux créan-
ciers en question.

Immunité

(5) S’il agit de bonne foi et prend toutes les précautions
voulues pour bien réviser 1'état, le syndic ne peut étre te-
nu responsable des dommages ou pertes subis par la per-
sonne qui s’y fie.

Notification

(6) Dans les cinq jours suivant le dépét de I'avis d’inten-
tion, le syndic qui y est nommé en fait parvenir a tous les
créanciers connus, de la maniére prescrite, une copie
contenant les renseignements mentionnés aux alinéas

(Da)ac).

Obligation de surveillance

(7) Sous réserve de toute instruction émise par le tribu-
nal aux termes de l'alinéa 47.1(2)a), le syndic désigné
dans un avis d’intention se rapportant a une personne in-
solvable :

a) a, dans le cadre de la surveillance des affaires et des
finances de celle-ci et dans la mesure ou cela est né-
cessaire pour lui permettre d’estimer adéquatement
les affaires et les finances de la personne insolvable,
acces aux biens — locaux, livres, registres et autres do-
cuments financiers, notamment — de cette personne,
biens qu’il est d’ailleurs tenu d’examiner, et ce depuis
le dépdt de l'avis d’intention jusqu’au dép6t de la pro-
position ou jusqu’a ce que la personne en question de-
vienne un failli;

b) dépose un rapport portant sur I’état des affaires et
des finances de la personne insolvable et contenant les
renseignements prescrits :
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(i) with the official receiver without delay after as-
certaining a material adverse change in the insol-
vent person’s projected cash-flow or financial
circumstances, and

(ii) with the court at or before the hearing by the
court of any application under subsection (9) and at
any other time that the court may order; and

(c) shall send a report about the material adverse
change to the creditors without delay after ascertain-
ing the change.

Where assignment deemed to have been made

(8) Where an insolvent person fails to comply with sub-
section (2), or where the trustee fails to file a proposal
with the official receiver under subsection 62(1) within a
period of thirty days after the day the notice of intention
was filed under subsection (1), or within any extension of
that period granted under subsection (9),

(a) the insolvent person is, on the expiration of that
period or that extension, as the case may be, deemed
to have thereupon made an assignment;

(b) the trustee shall, without delay, file with the offi-
cial receiver, in the prescribed form, a report of the
deemed assignment;

(b.1) the official receiver shall issue a certificate of as-
signment, in the prescribed form, which has the same
effect for the purposes of this Act as an assignment
filed under section 49; and

(c) the trustee shall, within five days after the day the
certificate mentioned in paragraph (b.1) is issued,
send notice of the meeting of creditors under section
102, at which meeting the creditors may by ordinary
resolution, notwithstanding section 14, affirm the ap-
pointment of the trustee or appoint another licensed
trustee in lieu of that trustee.

Extension of time for filing proposal

(9) The insolvent person may, before the expiry of the
30-day period referred to in subsection (8) or of any ex-
tension granted under this subsection, apply to the court
for an extension, or further extension, as the case may be,
of that period, and the court, on notice to any interested
persons that the court may direct, may grant the exten-
sions, not exceeding 45 days for any individual extension
and not exceeding in the aggregate five months after the
expiry of the 30-day period referred to in subsection (8),
if satisfied on each application that

(i) auprés du séquestre officiel des qu’il note un
changement négatif important au chapitre des pro-
jections relatives a l'encaisse de la personne insol-
vable ou au chapitre de la situation financiere de
celle-ci,

(ii) aupres du tribunal au plus tard lors de 'audi-
tion de la demande dont celui-ci est saisi aux
termes du paragraphe (9) et aux autres moments
déterminés par ordonnance du tribunal;

c) envoie aux créanciers un rapport sur le change-
ment visé au sous-alinéa b)(i) des qu’il le note.

Cas de cession présumée

(8) Lorsque la personne insolvable omet de se conformer
au paragraphe (2) ou encore lorsque le syndic omet de
déposer, ainsi que le prévoit le paragraphe 62(1), la pro-
position aupres du séquestre officiel dans les trente jours
suivant le dépot de I’avis d’intention aux termes du para-
graphe (1) ou dans le délai supérieur accordé aux termes
du paragraphe (9) :

a) la personne insolvable est, a I'expiration du délai
applicable, réputée avoir fait une cession;

b) le syndic en fait immédiatement rapport, en la
forme prescrite, au séquestre officiel;

b.1) le séquestre officiel délivre, en la forme prescrite,
un certificat de cession ayant, pour I'application de la
présente loi, le méme effet qu'une cession déposée en
conformité avec I’article 49;

c) le syndic convoque, dans les cinq jours suivant la
délivrance du certificat de cession, une assemblée des
créanciers aux termes de I'article 102, assemblée a la-
quelle les créanciers peuvent, par résolution ordinaire,
nonobstant I’article 14, confirmer sa nomination ou lui
substituer un autre syndic autorisé.

Prorogation de délai

(9) La personne insolvable peut, avant l'expiration du
délai de trente jours — déja prorogé, le cas échéant, aux
termes du présent paragraphe — prévu au paragraphe
(8), demander au tribunal de proroger ou de proroger de
nouveau ce délai; apres avis aux intéressés qu’il peut dé-
signer, le tribunal peut acquiescer a la demande, pourvu
quaucune prorogation n’excéde quarante-cinq jours et
que le total des prorogations successives demandées et
accordées n’excéde pas cinq mois a compter de I'expira-
tion du délai de trente jours, et pourvu qu’il soit convain-
cu, dans le cas de chacune des demandes, que les condi-
tions suivantes sont réunies :
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(a) the insolvent person has acted, and is acting, in
good faith and with due diligence;

(b) the insolvent person would likely be able to make
a viable proposal if the extension being applied for
were granted; and

(c) no creditor would be materially prejudiced if the
extension being applied for were granted.

Court may not extend time

(10) Subsection 187(11) does not apply in respect of time
limitations imposed by subsection (9).

Court may terminate period for making proposal

(11) The court may, on application by the trustee, the in-
terim receiver, if any, appointed under section 47.1, or a
creditor, declare terminated, before its actual expiration,
the thirty day period mentioned in subsection (8) or any
extension thereof granted under subsection (9) if the
court is satisfied that

(a) the insolvent person has not acted, or is not acting,
in good faith and with due diligence,

(b) the insolvent person will not likely be able to make
a viable proposal before the expiration of the period in
question,

(c) the insolvent person will not likely be able to make
a proposal, before the expiration of the period in ques-
tion, that will be accepted by the creditors, or

(d) the creditors as a whole would be materially preju-
diced were the application under this subsection re-
jected,

and where the court declares the period in question ter-
minated, paragraphs (8)(a) to (¢) thereupon apply as if
that period had expired.

1992, c. 27, 5. 19; 1997, c. 12, s. 32; 2004, c. 25, s. 33(F); 2005, c. 47, s. 35; 2007, c. 36, s.
17; 2017, c. 26, s. 6(E).

Trustee to help prepare proposal

50.5 The trustee under a notice of intention shall, be-
tween the filing of the notice of intention and the filing of
a proposal, advise on and participate in the preparation
of the proposal, including negotiations thereon.

1992, c. 27, s. 19.

Order — interim financing

50.6 (1) On application by a debtor in respect of whom
a notice of intention was filed under section 50.4 or a pro-
posal was filed under subsection 62(1) and on notice to
the secured creditors who are likely to be affected by the

a) la personne insolvable a agi — et continue d’agir —
de bonne foi et avec toute la diligence voulue;

b) elle serait vraisemblablement en mesure de faire
une proposition viable si la prorogation demandée
était accordée;

c) la prorogation demandée ne saurait causer de pré-
judice sérieux a I'un ou l'autre des créanciers.

Non-application du paragraphe 187(11)

(10) Le paragraphe 187(11) ne s’applique pas aux délais
prévus par le paragraphe (9).

Interruption de délai

(11) A la demande du syndic, d’'un créancier ou, le cas
échéant, du séquestre intérimaire nommé aux termes de
larticle 47.1, le tribunal peut mettre fin, avant son expi-
ration normale, au délai de trente jours — prorogé, le cas
échéant — prévu au paragraphe (8), s’il est convaincu
que, selon le cas :

a) la personne insolvable n’agit pas — ou n’a pas agi —
de bonne foi et avec toute la diligence voulue;

b) elle ne sera vraisemblablement pas en mesure de
faire une proposition viable avant I'expiration du dé-
lai;

c) elle ne sera vraisemblablement pas en mesure de
faire, avant 'expiration du délai, une proposition qui
sera acceptée des créanciers;

d) le rejet de la demande causerait un préjudice sé-
rieux a 'ensemble des créanciers.

Si le tribunal acquiesce a la demande qui lui est présen-
tée, les alinéas (8)a) a c¢) s’appliquent alors comme si le
délai avait expiré normalement.

1992, ch. 27, art. 19; 1997, ch. 12, art. 32; 2004, ch. 25, art. 33(F); 2005, ch. 47, art. 35;
2007, ch. 36, art. 17; 2017, ch. 26, art. 6(A).

Préparation de la proposition

50.5 Le syndic désigné dans un avis d’intention doit,
entre le dépot de I'avis d’intention et celui de la proposi-
tion, participer, notamment comme conseiller, a la pré-
paration de celle-ci, y compris aux négociations perti-
nentes.

1992, ch. 27, art. 19.

Financement temporaire

50.6 (1) Sur demande du débiteur a ’égard duquel a été
déposé un avis d’intention aux termes de l'article 50.4 ou
une proposition aux termes du paragraphe 62(1), le tri-
bunal peut par ordonnance, sur préavis de la demande
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obligation or liability incurred by a director or officer if in
its opinion the obligation or liability was incurred as a re-
sult of the director’s or officer’s gross negligence or wilful
misconduct or, in Quebec, the director’s or officer’s gross
or intentional fault.

2005, c. 47, s. 42; 2007, c. 36, s. 24.

Court may order security or charge to cover certain
costs

64.2 (1) On notice to the secured creditors who are like-
ly to be affected by the security or charge, the court may
make an order declaring that all or part of the property of
a person in respect of whom a notice of intention is filed
under section 50.4 or a proposal is filed under subsection
62(1) is subject to a security or charge, in an amount that
the court considers appropriate, in respect of the fees and
expenses of

(a) the trustee, including the fees and expenses of any
financial, legal or other experts engaged by the trustee
in the performance of the trustee’s duties;

(b) any financial, legal or other experts engaged by the
person for the purpose of proceedings under this Divi-
sion; and

(c) any financial, legal or other experts engaged by
any other interested person if the court is satisfied that
the security or charge is necessary for the effective
participation of that person in proceedings under this
Division.

Priority
(2) The court may order that the security or charge rank
in priority over the claim of any secured creditor of the
person.

Individual
(3) In the case of an individual,

(a) the court may not make the order unless the indi-
vidual is carrying on a business; and

(b) only property acquired for or used in relation to
the business may be subject to a security or charge.
2005, c. 47, s. 42; 2007, c. 36, s. 24.

Where proposal is conditional on purchase of new
securities

65 A proposal made conditional on the purchase of
shares or securities or on any other payment or contribu-
tion by the creditors shall provide that the claim of any
creditor who elects not to participate in the proposal

dirigeant assume, selon lui, par suite de sa négligence
grave ou de son inconduite délibérée ou, au Québec, par
sa faute lourde ou intentionnelle.

2005, ch. 47, art. 42; 2007, ch. 36, art. 24.

Biens grevés d'une charge ou siireté pour couvrir
certains frais

64.2 (1) Le tribunal peut par ordonnance, sur préavis
aux créanciers garantis qui seront vraisemblablement
touchés par la charge ou stireté, déclarer que tout ou par-
tie des biens de la personne a I'égard de laquelle a été dé-
posé un avis d’intention aux termes de l’article 50.4 ou
une proposition aux termes du paragraphe 62(1) sont
grevés d’'une charge ou siireté, d'un montant qu’il estime
indiqué, pour couvrir :

a) les dépenses et honoraires du syndic, ainsi que
ceux des experts — notamment en finance et en droit
— dont il retient les services dans le cadre de ses fonc-
tions;

b) ceux des experts dont la personne retient les ser-
vices dans le cadre de procédures intentées sous le ré-
gime de la présente section;

c) ceux des experts dont tout autre intéressé retient
les services, si, a son avis, la charge ou sireté était né-
cessaire pour assurer sa participation efficace aux pro-
cédures intentées sous le régime de la présente sec-
tion.

Priorité

(2) II peut préciser, dans 'ordonnance, que la charge ou
slireté a priorité sur toute réclamation des créanciers ga-
rantis de la personne.

Personne physique

(3) Toutefois, s’agissant d’'une personne physique, il ne
peut faire la déclaration que si la personne exploite une
entreprise et, le cas échéant, seuls les biens acquis ou uti-
lisés dans le cadre de l'exploitation de Dentreprise
peuvent étre grevés.

2005, ch. 47, art. 42; 2007, ch. 36, art. 24.

Cas ou la proposition est subordonnée a I'achat de
nouvelles valeurs mobiliéres

65 Une proposition faite subordonnément a I'achat d’ac-
tions ou de valeurs mobilieres ou a tout autre paiement
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Property included for enforcement purposes

(15) For the purpose of this section, a requirement that a
bankrupt pay an amount to the estate is enforceable
against the bankrupt’s total income.

When obligation to pay ceases

(16) If an opposition to the automatic discharge of a
bankrupt individual who is required to pay an amount to
the estate is filed, the bankrupt’s obligation under this
section ceases on the day on which the bankrupt would
have been automatically discharged had the opposition
not been filed, but nothing in this subsection precludes
the court from determining that the bankrupt is required
to pay to the estate an amount that the court considers
appropriate.

R.S., 1985, c. B-3, s. 68; 1992, c. 27, s. 34; 1997, c. 12, s. 60; 2005, c. 47, s. 58; 2007, c.
36, s. 33.

Assignment of wages

68.1 (1) An assignment of existing or future wages
made by a debtor before the debtor became bankrupt is
of no effect in respect of wages earned after the
bankruptcy.

Assignment of book debts

(2) An assignment of existing or future amounts receiv-
able as payment for or commission or professional fees in
respect of services rendered by a debtor who is an indi-
vidual before the debtor became bankrupt is of no effect
in respect of such amounts earned or generated after the
bankruptcy.

1992, c. 27, s. 35; 1997, c. 12, s. 61; 2005, c. 47, s. 59.

Stay of Proceedings

Stay of proceedings — notice of intention

69 (1) Subject to subsections (2) and (3) and sections
69.4, 69.5 and 69.6, on the filing of a notice of intention
under section 50.4 by an insolvent person,

(a) no creditor has any remedy against the insolvent
person or the insolvent person’s property, or shall
commence or continue any action, execution or other
proceedings, for the recovery of a claim provable in
bankruptcy,

(b) no provision of a security agreement between the
insolvent person and a secured creditor that provides,
in substance, that on

(i) the insolvent person’s insolvency,

(ii) the default by the insolvent person of an obliga-
tion under the security agreement, or

Biens pouvant faire I'objet d'une exécution

(15) Pour l'application du présent article, la somme a
verser a lactif de la faillite peut étre recouvrée par voie
d’exécution contre le revenu total du failli.

Cessation des versements

(16) L'obligation du failli qui est une personne physique
de faire des versements a l'actif de la faillite au titre du
présent article cesse, en cas d’opposition a sa libération
d’office, le jour ou il aurait été libéré n’eiit été l'avis d’op-
position, rien n’empéchant toutefois le tribunal de recon-
duire l'obligation pour la somme qu’il estime indiquée.

L.R. (1985), ch. B-3, art. 68; 1992, ch. 27, art. 34; 1997, ch. 12, art. 60; 2005, ch. 47, art.
58; 2007, ch. 36, art. 33.

Cession de salaire

68.1 (1) La cession de salaires présents ou futurs faite
par le débiteur avant qu’il ne devienne un failli est sans
effet sur les salaires gagnés apres sa faillite.

Cession de créances comptables

(2) La cession de sommes — échues ou a percevoir — a
titre de paiement, de commission ou d’honoraires profes-
sionnels pour la prestation de services, faite par un débi-
teur qui est une personne physique avant qu’il ne fasse
faillite, est sans effet sur les sommes de méme prove-
nance qui sont gagnées apres sa faillite.

1992, ch. 27, art. 35; 1997, ch. 12, art. 61; 2005, ch. 47, art. 59.

Suspension des procédures

Suspension des procédures en cas d’avis d'intention

69 (1) Sous réserve des paragraphes (2) et (3) et des ar-
ticles 69.4, 69.5 et 69.6, entre la date du dép6t par une
personne insolvable d’un avis d’intention aux termes de
larticle 50.4 et la date du dépdt, aux termes du para-
graphe 62(1), d'une proposition relative a cette personne
ou la date a laquelle celle-ci devient un failli :

a) les créanciers n’ont aucun recours contre la per-
sonne insolvable ou contre ses biens et ne peuvent in-
tenter ou continuer aucune action, exécution ou autre
procédure en vue du recouvrement de réclamations
prouvables en matiere de faillite;

b) est sans effet toute disposition d’'un contrat de ga-
rantie conclu entre la personne insolvable et un créan-
cier garanti qui prévoit, pour I'essentiel, que celle-ci,
des qu’elle devient insolvable, qu’elle manque a un en-
gagement prévu par le contrat de garantie ou qu’elle
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(iii) the filing by the insolvent person of a notice of
intention under section 50.4,

the insolvent person ceases to have such rights to use
or deal with assets secured under the agreement as he
would otherwise have, has any force or effect,

(c) Her Majesty in right of Canada may not exercise
Her rights under

(i) subsection 224(1.2) of the Income Tax Act, or

(if) any provision of the Canada Pension Plan or of
the Employment Insurance Act that

(A) refers to subsection 224(1.2) of the Income
Tax Act, and

(B) provides for the collection of a contribution,
as defined in the Canada Pension Plan, an em-
ployee’s premium or employer’s premium, as de-
fined in the Employment Insurance Act, or a
premium under Part VII.1 of that Act, and of any
related interest, penalties or other amounts,

in respect of the insolvent person where the insolvent
person is a tax debtor under that subsection or provi-
sion, and

(d) Her Majesty in right of a province may not exer-
cise her rights under any provision of provincial legis-
lation in respect of the insolvent person where the in-
solvent person is a debtor under the provincial
legislation and the provision has a similar purpose to
subsection 224(1.2) of the Income Tax Act, or refers to
that subsection, to the extent that it provides for the
collection of a sum, and of any related interest, penal-
ties or other amounts, where the sum

(i) has been withheld or deducted by a person from
a payment to another person and is in respect of a
tax similar in nature to the income tax imposed on
individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under
the Canada Pension Plan if the province is a
province providing a comprehensive pension
plan as defined in subsection 3(1) of the Canada
Pension Plan and the provincial legislation estab-
lishes a provincial pension plan as defined in that
subsection,

until the filing of a proposal under subsection 62(1) in re-
spect of the insolvent person or the bankruptcy of the in-
solvent person.

dépose un avis d’intention aux termes de l'article 50.4,
est déchue des droits qu’elle aurait normalement de se
servir des avoirs visés par le contrat de garantie ou de
faire d’autres opérations a leur égard;

c) est suspendu l'exercice par Sa Majesté du chef du
Canada des droits que lui confere I'une des disposi-
tions suivantes a ’égard de la personne insolvable,
lorsque celle-ci est un débiteur fiscal visé a cette dispo-
sition :

(i) le paragraphe 224(1.2) de la Loi de l'impét sur le
revenu,

(ii) toute disposition du Régime de pensions du
Canada ou de la Loi sur U'assurance-emploi qui, a
la fois :

(A) renvoie au paragraphe 224(1.2) de la Loi de
I'impét sur le revenu,

(B) prévoit la perception d’'une cotisation, au
sens du Régime de pensions du Canada, d'une
cotisation ouvriére ou d'une cotisation patronale,
au sens de la Loi sur lassurance-emploi, ou
d’'une cotisation prévue par la partie VII.I de
cette loi et des intéréts, pénalités ou autres mon-
tants y afférents;

d) est suspendu l'exercice par Sa Majesté du chef
d’une province des droits que lui confére toute dispo-
sition législative provinciale a ’égard d’une personne
insolvable, lorsque celle-ci est un débiteur visé par la
loi provinciale et qu’il s’agit d'une disposition dont
l'objet est semblable a celui du paragraphe 224(1.2) de
la Loi de I'impét sur le revenu, ou qui renvoie a ce pa-
ragraphe, dans la mesure ou elle prévoit la perception
d’une somme, et des intéréts, pénalités ou autres mon-
tants y afférents, qui :

(i) soit a été retenue par une personne sur un paie-
ment effectué a une autre personne, ou déduite
d’un tel paiement, et se rapporte a un impot sem-
blable, de par sa nature, a I'imp6t sur le revenu au-
quel les particuliers sont assujettis en vertu de la
Loi de l'imp6t sur le revenu,

(ii) soit est de méme nature qu’une cotisation pré-
vue par le Régime de pensions du Canada, si la
province est une province instituant un régime
général de pensions au sens du paragraphe 3(1)
de cette loi et si la loi provinciale institue un ré-
gime provincial de pensions au sens de ce para-
graphe.
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Limitation
(2) The stays provided by subsection (1) do not apply

(a) to prevent a secured creditor who took possession
of secured assets of the insolvent person for the pur-
pose of realization before the notice of intention under
section 50.4 was filed from dealing with those assets;

(b) to prevent a secured creditor who gave notice of
intention under subsection 244(1) to enforce that cred-
itor’s security against the insolvent person more than
ten days before the notice of intention under section
50.4 was filed, from enforcing that security, unless the
secured creditor consents to the stay;

(c) to prevent a secured creditor who gave notice of
intention under subsection 244(1) to enforce that cred-
itor’s security from enforcing the security if the insol-
vent person has, under subsection 244(2), consented
to the enforcement action; or

(d) [Repealed, 2012, c. 31, s. 416]

Limitation

(3) A stay provided by paragraph (1)(c) or (d) does not
apply, or terminates, in respect of Her Majesty in right of
Canada and every province if

(a) the insolvent person defaults on payment of any
amount that becomes due to Her Majesty after the fil-
ing of the notice of intention and could be subject to a
demand under

(i) subsection 224(1.2) of the Income Tax Act,

(if) any provision of the Canada Pension Plan or of
the Employment Insurance Act that refers to sub-
section 224(1.2) of the Income Tax Act and provides
for the collection of a contribution, as defined in the
Canada Pension Plan, an employee’s premium, or
employer’s premium, as defined in the Employ-
ment Insurance Act, or a premium under Part VII.1
of that Act, and of any related interest, penalties or
other amounts, or

(iif) any provision of provincial legislation that has
a similar purpose to subsection 224(1.2) of the In-
come Tax Act, or that refers to that subsection, to
the extent that it provides for the collection of a
sum, and of any related interest, penalties or other
amounts, where the sum

(A) has been withheld or deducted by a person
from a payment to another person and is in re-
spect of a tax similar in nature to the income tax

Exceptions
(2) Le paragraphe (1) n’a pas pour effet :

a) d’empécher le créancier garanti de faire des opéra-
tions a I’égard des avoirs garantis de la personne insol-
vable dont il a pris possession — en vue de les réaliser
— avant le dép6t de 'avis d’intention prévu a l'article
50.4;

b) d’empécher le créancier garanti, sauf s’il a consenti
a la suspension, qui a donné le préavis prévu au para-
graphe 244(1) plus de dix jours avant le dép6t de I'avis
d’intention prévu a l'article 50.4 de mettre a exécution
sa garantie;

c) d’empécher le créancier garanti qui a donné le pré-
avis prévu au paragraphe 244(1) de mettre a exécution
sa garantie si la personne insolvable a consenti a 'exé-
cution au titre du paragraphe 244(2).

d) [Abrogé, 2012, ch. 31, art. 416]

Exception

(3) L’alinéa (1)c) ou d) ne s’applique pas, ou cesse de
s’appliquer, a Sa Majesté du chef du Canada ou de la pro-
vince en cause dans les cas suivants :

a) la personne insolvable manque a ses obligations de
paiement d’'un montant qui devient dii a Sa Majesté
apres le dépot de l’avis d’intention et qui pourrait faire
l'objet d’'une demande aux termes d’'une des disposi-
tions suivantes :

(i) le paragraphe 224(1.2) de la Loi de l'imp6t sur le
revenu,

(ii) toute disposition du Régime de pensions du
Canada ou de la Loi sur lassurance-emploi qui
renvoie au paragraphe 224(1.2) de la Loi de l'impot
sur le revenu et qui prévoit la perception d’une coti-
sation, au sens du Régime de pensions du Canada,
d’une cotisation ouvriére ou d’une cotisation patro-
nale, au sens de la Loi sur l'assurance-emploi, ou
d’une cotisation prévue par la partie VII.1 de cette
loi et des intéréts, pénalités ou autres montants y
afférents,

(iii) toute disposition législative provinciale dont
l'objet est semblable a celui du paragraphe 224(1.2)
de la Loi de l'impdét sur le revenu, ou qui renvoie a
ce paragraphe, dans la mesure ou elle prévoit la
perception d'une somme, et des intéréts, pénalités
ou autres montants y afférents, qui :
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imposed on individuals under the Income Tax
Act, or

(B) is of the same nature as a contribution under
the Canada Pension Plan if the province is a
province providing a comprehensive pension
plan as defined in subsection 3(1) of the Canada
Pension Plan and the provincial legislation es-
tablishes a provincial pension plan as defined
in that subsection; or

(b) any other creditor is or becomes entitled to realize
a security on any property that could be claimed by
Her Majesty in exercising Her rights under

(i) subsection 224(1.2) of the Income Tax Act,

(ii) any provision of the Canada Pension Plan or of
the Employment Insurance Act that refers to sub-
section 224(1.2) of the Income Tax Act and provides
for the collection of a contribution, as defined in the
Canada Pension Plan, an employee’s premium, or
employer’s premium, as defined in the Employ-
ment Insurance Act, or a premium under Part VII.1
of that Act, and of any related interest, penalties or
other amounts, or

(iii) any provision of provincial legislation that has
a similar purpose to subsection 224(1.2) of the In-
come Tax Act, or that refers to that subsection, to
the extent that it provides for the collection of a
sum, and of any related interest, penalties or other
amounts, where the sum

(A) has been withheld or deducted by a person
from a payment to another person and is in re-
spect of a tax similar in nature to the income tax
imposed on individuals under the Income Tax
Act, or

(B) is of the same nature as a contribution under
the Canada Pension Plan if the province is a
province providing a comprehensive pension
plan as defined in subsection 3(1) of the Canada
Pension Plan and the provincial legislation es-
tablishes a provincial pension plan as defined
in that subsection.

R.S., 1985, c. B-3, s. 69; 1992, c. 27, s. 36; 1997, c. 12, s. 62; 2000, c. 30, s. 145; 2005, c.
3,s.12,¢c. 47, s. 60; 2007, c. 36, s. 34; 2009, c. 33, s. 23; 2012, c. 31, s. 416.

(A) soit a été retenue par une personne sur un
paiement effectué a une autre personne, ou dé-
duite d’un tel paiement, et se rapporte a un im-
pot semblable, de par sa nature, a I'imp6t sur le
revenu auquel les particuliers sont assujettis en
vertu de la Loi de l'imp6t sur le revenu,

(B) soit est de méme nature qu’une cotisation
prévue par le Régime de pensions du Canada, si
la province est une province instituant un ré-
gime général de pensions au sens du para-
graphe 3(1) de cette loi et si la loi provinciale ins-
titue un régime provincial de pensions au sens
de ce paragraphe;

b) un autre créancier a ou acquiert le droit de réaliser
sa garantie sur un bien qui pourrait étre réclamé par
Sa Majesté dans l'exercice des droits que lui confere
I'une des dispositions suivantes :

(i) le paragraphe 224(1.2) de la Loi de l'imp6t sur le
revenu,

(if) toute disposition du Régime de pensions du
Canada ou de la Loi sur lassurance-emploi qui
renvoie au paragraphe 224(1.2) de la Lot de l'imp6t
sur le revenu et qui prévoit la perception d’une coti-
sation, au sens du Régime de pensions du Canada,
d’une cotisation ouvriére ou d’'une cotisation patro-
nale, au sens de la Loi sur l'assurance-emploi, ou
d’une cotisation prévue par la partie VII.1 de cette
loi et des intéréts, pénalités ou autres montants y
afférents,

(iii) toute disposition législative provinciale dont
Pobjet est semblable & celui du paragraphe 224(1.2)
de la Loi de I'impdét sur le revenu, ou qui renvoie a
ce paragraphe, dans la mesure ou elle prévoit la
perception d’'une somme, et des intéréts, pénalités
ou autres montants y afférents, qui :

(A) soit a été retenue par une personne sur un
paiement effectué a une autre personne, ou dé-
duite d’un tel paiement, et se rapporte a un im-
pot semblable, de par sa nature, a I'imp6t sur le
revenu auquel les particuliers sont assujettis en
vertu de la Loi de l'impét sur le revenu,

(B) soit est de méme nature qu’une cotisation
prévue par le Régime de pensions du Canada, si
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Effect of annulment of bankruptcy

(2) If an order is made under subsection (1), all sales,
dispositions of property, payments duly made and acts
done before the making of the order by the trustee or
other person acting under the trustee’s authority, or by
the court, are valid, but the property of the bankrupt
shall vest in any person that the court may appoint, or, in
default of any appointment, revert to the bankrupt for all
the estate, or interest or right of the trustee in the estate,
on any terms and subject to any conditions, if any, that
the court may order.

Final statement of receipts and disbursements

(3) If an order is made under subsection (1), the trustee
shall, without delay, prepare the final statements of re-
ceipts and disbursements referred to in section 151.

R.S., 1985, c. B-3, s. 181; 2004, c. 25, s. 86; 2005, c. 47, s. 109.

Stay on issue of order

182 (1) An order of discharge or annulment shall be
dated on the day on which it is made, but it shall not be
issued or delivered until the expiration of the time al-
lowed for an appeal, and, if an appeal is entered, not until
the appeal has been finally disposed of.

(2) [Repealed, 1992, c. 27, s. 65]

R.S., 1985, c. B-3, s. 182; 1992, c. 27, s. 65.

PART VII

Courts and Procedure

Jurisdiction of Courts

Courts vested with jurisdiction

183 (1) The following courts are invested with such ju-
risdiction at law and in equity as will enable them to ex-
ercise original, auxiliary and ancillary jurisdiction in
bankruptcy and in other proceedings authorized by this
Act during their respective terms, as they are now, or
may be hereafter, held, and in vacation and in chambers:

(a) in the Province of Ontario, the Superior Court of
Justice;

(b) [Repealed, 2001, c. 4, s. 33]

(c¢) in the Provinces of Nova Scotia and British
Columbia, the Supreme Court;

(d) in the Provinces of New Brunswick and Alberta,
the Court of Queen’s Bench;

Effet d’annulation de la faillite

(2) Lorsqu’une ordonnance est rendue en vertu du para-
graphe (1), toutes les ventes et dispositions de biens, tous
les paiements diiment effectués et tous les actes faits an-
térieurement par le syndic, par une autre personne agis-
sant sous son autorité ou par le tribunal sont valides;
mais les biens du failli sont dévolus a la personne que le
tribunal peut nommer, ou, a défaut de cette nomination,
retournent au failli pour tout droit, domaine ou intérét
du syndic, aux conditions, s’il en est, que le tribunal peut
ordonner.

Etat définitif des recettes et des débours

(3) Malgré I'annulation de la faillite, le syndic prépare
sans délai I’état définitif des recettes et des débours visé a
larticle 151.

L.R. (1985), ch. B-3, art. 181; 2004, ch. 25, art. 86; 2005, ch. 47, art. 109.

Suspension de I'émission de I'ordonnance

182 (1) L'ordonnance de libération ou d’annulation
porte la date a laquelle elle est rendue, mais ne peut étre
émise ou délivrée avant l'expiration du délai accordé
pour un appel ni, si appel est interjeté, avant que I'appel
ait été finalement jugé.

(2) [Abrogé, 1992, ch. 27, art. 65]

L.R. (1985), ch. B-3, art. 182; 1992, ch. 27, art. 65.

PARTIE VII

Tribunaux et procédure

Compétence des tribunaux

Tribunaux compétents

183 (1) Les tribunaux suivants possédent la compé-
tence en droit et en equity qui doit leur permettre d’exer-
cer la juridiction de premieére instance, auxiliaire et su-
bordonnée en matiere de faillite et en d’autres
procédures autorisées par la présente loi durant leurs
termes respectifs, tels que ces termes sont maintenant ou
peuvent par la suite étre tenus, pendant une vacance ju-
diciaire et en chambre :

a) dans la province d’Ontario, la Cour supérieure de
justice;

b) [Abrogé, 2001, ch. 4, art. 33]

c) dans les provinces de la Nouvelle-Ecosse et de la
Colombie-Britannique, la Cour supréme;
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PARTIE VII Tribunaux et procédure
Compétence des tribunaux

Article 183

(e) in the Province of Prince Edward Island, the
Supreme Court of the Province;

(f) in the Provinces of Manitoba and Saskatchewan,
the Court of Queen’s Bench;

(g) in the Province of Newfoundland and Labrador,
the Trial Division of the Supreme Court; and

(h) in Yukon, the Supreme Court of Yukon, in the
Northwest Territories, the Supreme Court of the
Northwest Territories, and in Nunavut, the Nunavut
Court of Justice.

Superior Court jurisdiction in the Province of Quebec

(1.1) In the Province of Quebec, the Superior Court is in-
vested with the jurisdiction that will enable it to exercise
original, auxiliary and ancillary jurisdiction in bankrupt-
cy and in other proceedings authorized by this Act during
its term, as it is now, or may be hereafter, held, and in va-
cation and in chambers.

Courts of appeal — common law provinces

(2) Subject to subsection (2.1), the courts of appeal
throughout Canada, within their respective jurisdictions,
are invested with power and jurisdiction at law and in eq-
uity, according to their ordinary procedures, except as
varied by this Act or the General Rules, to hear and de-
termine appeals from the courts vested with original ju-
risdiction under this Act.

Court of Appeal of the Province of Quebec

(2.1) In the Province of Quebec, the Court of Appeal,
within its jurisdiction, is invested with power and juris-
diction, according to its ordinary procedures, except as
varied by this Act or the General Rules, to hear and de-
termine appeals from the Superior Court.

Supreme Court of Canada

(3) The Supreme Court of Canada has jurisdiction to
hear and to decide according to its ordinary procedure
any appeal so permitted and to award costs.

R.S., 1985, c. B-3, s. 183; R.S., 1985, c. 27 (2nd Supp.), s. 10; 1990, c. 17, s. 3; 1998, c.
30, s. 14; 1999, c. 3, s. 15; 2001, c. 4, s. 33; 2002, c. 7, s. 83; 2015, c. 3, s. 9.

d) dans les provinces du Nouveau-Brunswick et d’Al-
berta, la Cour du Banc de la Reine;

e) dans la province de Iile-du-Prince-Edouard, la
Cour supréme;

f) dans les provinces du Manitoba et de la Saskatche-
wan, la Cour du Banc de la Reine;

g) dans la province de Terre-Neuve-et-Labrador, la
Division de premiere instance de la Cour supréme;

h) au Yukon, la Cour supréme du Yukon, dans les Ter-
ritoires du Nord-Ouest, la Cour supréme des Terri-
toires du Nord-Ouest et, au Nunavut, la Cour de jus-
tice du Nunavut.

Compétence de la Cour supérieure de la province de
Québec

(1.1) Dans la province de Québec, la Cour supérieure
possede la compétence pour exercer la juridiction de pre-
miére instance, auxiliaire et subordonnée en matiére de
faillite et en d’autres procédures autorisées par la pré-
sente loi durant son terme, tel que celui-ci est mainte-
nant ou peut par la suite étre tenu, pendant une vacance
judiciaire et en chambre.

Cours d’appel — provinces de common law

(2) Sous réserve du paragraphe (2.1), les cours d’appel
du Canada, dans les limites de leur compétence respec-
tive, sont, en droit et en equity, conformément a leur pro-
cédure ordinaire, sauf divergences prévues par la pré-
sente loi ou par les Reégles générales, investies de la
compétence d’entendre et de juger les appels interjetés
des tribunaux exercant juridiction de premiere instance
en vertu de la présente loi.

Cour d’appel de la province de Québec

(2.1) Dans la province de Québec, la Cour d’appel, dans
les limites de sa compétence, est, conformément a sa pro-
cédure ordinaire, sauf divergences prévues par la pré-
sente loi ou par les Régles générales, investie de la com-
pétence d’entendre et de juger les appels interjetés de la
Cour supérieure.

Cour supréme du Canada

(3) La Cour supréme du Canada a compétence pour en-
tendre et décider, suivant sa procédure ordinaire, tout
appel ainsi autorisé et pour adjuger les frais.

L.R. (1985), ch. B-3, art. 183; L.R. (1985), ch. 27 (28 suppl.), art. 10; 1990, ch. 17, art. 3;
1998, ch. 30, art. 14; 1999, ch. 3, art. 15; 2001, ch. 4, art. 33; 2002, ch. 7, art. 83; 2015, ch.
3, art. 9.
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In the Matter of the bankruptcy of Gray Aqua Group of Companies
Reg. Natalie H. LeBlanc

Heard: January 7, 2014
Judgment: May 25, 2015
Docket: NB 19425, Estate No. 51-1780540

Counsel: John D. Stringer, Q. C., Ben R. Durnford, for Ernst & Young Inc. - Trustee

Joshua J.B. McElman, for Business Development Bank of Canada

Ian Purvis, Q.C., for Gray Aqua Farms Ltd, Gray’s Aqua Management Ltd, Gray Aqua Processing Ltd., Gray Aqua Group
Ltd., Butter Cove Aqua Farms Ltd., Jervis Island Aqua Farms Ltd., Pass-My-Can Aqua Farms Ltd., and Goblin Bay Aqua
Farms Ltd.

Celine Leicher, for Europharma Inc.

Subject: Insolvency
Related Abridgment Classifications

Bankruptcy and insolvency
VI Proposal
VI.1 Approval by court

Headnote

Bankruptcy and insolvency --- Proposal — Approval by court — General principles

Group filed notices of intention to make proposal ("NOI””) — Proposal trustee was appointed — Order allowed for service on
all creditors and affected parties to NOIs via telecommunications — Group companies were vertically and financially
integrated with singular management and accounting structure — Group companies operated as integrated enterprise with
centralized management, sales and accounting based in New Brunswick — Group shared common senior creditors —
Proposal trustee brought motion for order to file consolidated proposal to respective and individual creditors — Motion
granted — Historically, courts have been reluctant to grant right of consolidation to moving parties on basis of consolidation
being seen as extraordinary remedy under Bankruptcy and Insolvency Act — Group was suitable candidate for order for
consolidated proposal — All creditors were served and none contested motion — Evidence was sufficiently integrated from
financial and practical perspective that it functioned as centralized company — Purpose of Act is to facilitate financial
rehabilitation in fair and structured atmosphere while protecting integrity of process and all of its participants, including
creditors — Proposal trustee’s evidence struck right balance of efficiency and equity that would serve to streamline proposal,
create savings for all parties and facilitate faster restructuring of group.

Table of Authorities

Cases considered by Reg. Natalie H. LeBlanc:

Ashley v. Marlow Group Private Portfolio Management Inc. (2006), 2006 CarswellOnt 3449, 22 C.B.R. (5th) 126, 270

WESTLAW CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 1


https://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/BKY.VI/View.html?docGuid=I1710b33200375ed9e0540021280d79ee&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
https://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/BKY.VI.1/View.html?docGuid=I1710b33200375ed9e0540021280d79ee&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280684824&pubNum=134158&originatingDoc=I1710b33200375ed9e0540021280d79ee&refType=IG&docFamilyGuid=I73f073f1f4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2009161810&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)

Gray Aqua Group of Companies, Re, 2015 NBQB 107, 2015 CarswellNB 222
2015 NBQB 107, 2015 CarswellNB 222, 1139 A.P.R. 197, 254 A.C.W.S. (3d) 25, 436 N.B.R. (2d) 197

D.L.R. (4th) 744 (Ont. S.C.J. [Commercial List])

Kitchener Frame Ltd., Re (2012), 2012 ONSC 234, 2012 CarswellOnt 1347, 86 C.B.R. (5th) 274 (Ont. S.C.J.
[Commercial List])

Statutes considered:

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
Generally — referred to

s. 34 — pursuant to
s. 66 — pursuant to
s. 183 — considered

s. 192 — pursuant to

MOTION brought by proposal trustee for order to file consolidated proposal to respective and individual creditors.

Reg. Natalie H. LeBlanc:
Background

1 On August 21, 2013 various Notices of Intention to Make a Proposal ("NOI”) were filed by Gray Aqua Farms Ltd,
Gray’s Aqua Management Ltd, Gray Aqua Processing Ltd., Gray Aqua Group Ltd., Butter Cove Aqua Farms Ltd., Jervis
Island Aqua Farms Ltd., Pass-My-Can Aqua Farms Ltd., and Goblin Bay Aqua Farms Ltd., (collectively the “Group”).

2 As a result of the filing of the NOIs, Ernst & Young (”Proposal Trustee) was appointed as the Proposal Trustee
("Proposal Trustee”). On September 24, 2013 the Proposal Trustee presented a Motion for an Order Respecting Service and
Accessibility Protocol which was granted. This Order allowed, infer alia, for service on all creditors and affected parties to
the NOIs filed by the Group via telecommunications.

3 On or about January 7, 2014 solicitors for the Proposal Trustee applied to the Court for an Order allowing the filing of a
Consolidated Proposal to the respective and individuals creditors of the Group, pursuant to sections 34, 66, 183 and 192 of
the Bankruptcy and Insolvency Act (Canada).

4  Evidence contained in various reports from the Proposal Trustee, in particular the sixth report of the Proposal Trustee
and the sixth affidavit of Tim Gray, which documents submit evidence supporting the Group’s suitability for the filing of a
Consolidated Motion.

5  In particular, the Group companies are vertically and financially integrated with a singular management and accounting
structure. Moreover, solicitors for the Proposal Trustee submit uncontested evidence that Group companies operated at all
times as an integrated enterprise with centralized management, sales and accounting based in Northampton, New Brunswick.

6  The Group also shares several common senior creditors, which include Callidus Capital Corporation (’Callidus”) who
acquired debt and security from HSBC Canada ("HSBC”) on a number of the Group companies and Business Development
Bank of Canada ("BDC”).

7 It is submitted that the shared and respective creditors of the Group, if an Order allowing a Consolidated Proposal

would not be deprived of any rights and would not suffer any measurable prejudice.
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8  The largest individual respective group of creditors who require accommodation deriving from a Group company would
be the unsecured creditors of Gray Aqua Processing Limited ("GAPL”) who are proposed as a distinct class of creditors
under a Consolidated Proposal.

Analysis

9 Historically, Courts have been reluctant to grant the right of consolidation to moving parties on the basis of
consolidation being seen as an extraordinary remedy under the BIA, supra.

10 The BIA is void of any statutory test establishing benchmarks for the consolidation of corporate entities. Limited
caselaw on point seems to rely on the equitable jurisdiction of the Court under Section 183.

11 Counsel for the Proposal Trustee submitted two cases for review by the Court. In Ashley v. Marlow Group Private
Portfolio Management Inc. (2006), 22 C.B.R. (5th) 126 (Ont. S.C.J. [Commercial List]), the consolidation was opposed and
ultimately denied by the Court. A thorough review of the issue was nonetheless undertaken by Justice Mesbur of the Ontario
Superior Court, Commercial List.

12 Justice Mesbur said the following:

[70] Essentially, a substantive consolidation would treat all of the corporate defendants as one entity. The assets of each
would fall into one common pool, to be shared by all their creditors on a pari passu basis.

[71] There is no specific authority in the Bankruptcy and Insolvency Act to grant an order for substantive consolidation.
It is common ground, however, that the court has the authority to do so under its equitable jurisdiction under section 183
of the Act.

[.]

[74] The Receiver goes on to say that all four companies operated as an interrelated entity, with shared premises,
telephone, fax, bank accounts and accounting records. The Receiver says that they were operated as a single,
consolidated enterprise, and should be treated as such for bankruptcy purposes, because to do so would be most
expedient and cost-effective.

[.]

[76] CIPF also points out that the Receiver wishes to use the only assets of Securities Inc., some cash, to fund the
bankruptcy, and thus there is no practical advantage to any of Securities Inc.’s creditors to having a substantive
consolidation of all the estates.

[77] CIPF says that substantive consolidation profoundly affects the substantive rights of debtors and creditors, and thus
should be considered an extreme remedy and carefully scrutinized. It involves more than procedural convenience, which
of course can be accomplished by the procedural consolidation that everyone supports.

13 The Court ultimately upheld the objection of the creditor, CIPF, on the basis of a lack of evidence that the creditors
would NOT be harmed by the consolidation.

14 The second case cited by the solicitors for the Proposal Trustee was the case of Kitchener Frame Ltd., Re, 2012 ONSC
234 (Ont. S.C.J. [Commercial List]) ("Kitchener Frame™) whereby a Motion to consolidate was granted by Justice Morawetz.

15  Justice Morawetz made the following observations on substantial consolidations:

[30].....Although not expressly contemplated under the B/A4, the Applicants submit that the court may look to its
incidental, ancillary and auxiliary jurisdiction under s. 183 of the B/4 and its equitable jurisdiction to grant an order for
substantive consolidation. See Ashley v. Marlow Group Private Portfolio Management Inc. (2006) 2006 CANLII 31307
(ON SC), 22 CBR (5th) 126 (Ont. S.C.J.) (Commercial List). In deciding whether to grant substantive consolidation,
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courts have held that it should not be done at the expense of, or possible prejudice of, any particular creditor. See Ashley,
supra. However, counsel submits that this court should take into account practical business considerations in applying
the BIA. See A & F Baillargeon Express Inc. (Trustee of) (Re) (1993), 27 CBR (3d) 36.

[31] In this case, the Applicants submit that substantive consolidation inherent in the Consolidated Proposal is
appropriate in the circumstances due to, among other things, the intertwined nature of the Applicants’ assets and
liabilities. Each Applicant had substantially the same creditor base and known liabilities (other than certain Excluded
Claims). In addition, KFL had no cash or cash equivalents and the Applicants are each dependant on the Escrow Funds
and borrowings under the Restated Senior Secured Loan Agreement to fund the same underlying pension and OPEB
obligations and costs relating to the Proposal Proceedings.

[32] The Applicants submit that creditors in neither estate will be materially prejudiced by substantive consolidation and
based on the fact that no creditor objected to the substantial consolidation, counsel submits the Consolidated Proposal
ought to be approved.
Disposition
16  On the whole, I am satisfied that the Group is a suitable candidate for an Order for a Consolidated Proposal. After a
thorough protocol on service was established by the Court, all creditors of the Group were served and none contested the
Motion.
17 I am further satisfied by the evidence submitted in the sixth report of the Proposal Trustee and the six affidavit of Tim
Gray that the Group is sufficiently integrated both from a financial and practical perspective that it functions as a centralized

company for all intents and purposes.

18  The purpose of the BIA is to facilitate financial rehabilitation in a fair and structured atmosphere while protecting the
integrity of the process and all of its participants, including creditors.

19  The Proposal Trustee’s evidence, including the accommodation of the GAPL creditors, strikes the right balance of
efficiency and equity which will ultimately serve to streamline the proposal process, create savings for all parties and
facilitating a faster restructuring of the Group.

20  For the above-noted reasons, I grant the Motion for a Consolidated Proposal in the case of the Group companies.

Motion granted.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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Bankruptcy and insolvency
VI Proposal
VI.1 Approval by court

Headnote

Bankruptcy and insolvency --- Proposal — Approval by court — General principles

In September 2015, debtors filed intention to make proposal — Debtors were indirect subsidiaries of HP Inc. — SE Ltd. was
competitor of HP Inc., and it expressed interest in purchasing debtors’ business as going concern — SE Ltd. offered to make
DIP loan of up to $1 million to fund projected shortfall in cash flow — Debtors brought motion for orders consolidating their
proposal proceeding, authorizing debtors to enter into an interim financing term sheet with SE Ltd. as DIP lender, approving
DIP term sheet and granting SE Ltd. super priority charge to secure all of debtors’ obligations to SE Ltd. under DIP term
sheet, granting charge not to exceed $150,000 in favour of debtors’ legal counsel to secure payment of their reasonable fees
and disbursements, granting charge up to $2,000,000 in favour of debtors’ directors and officers, approving process for sale
and marketing of debtors’ business and assets, approving agreement of purchase and sale between SE Ltd. and debtors and
granting debtors extension of time to make proposal to their creditors — Motion granted — Consolidation of debtors’ notice
of intention proceedings was appropriate — It avoided multiplicity of proceedings, associated costs and need to file three sets
of motion materials — Three debtors were closely aligned and shared accounting, administration, human resources and
financial functions — Debtors’ assets were to be marketed together and form single purchase and sale transaction — DIP
term sheet was approved and super priority granted — Administration charge was granted — Involvement of professional
advisors was critical to successful restructuring — Process was reasonably complex and their assistance was self evidently
necessary to navigate to completion — Debtors had limited means to obtain that professional assistance — Directors’ of
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officers’ charge was warranted — It was only required in event that sale was not concluded and wind down of facility was
required — Directors and officers whose participation in process was critical might not continue their involvement if relief
was not granted — Sale process and stalking horse agreement were approved — It permitted sale of debtors’ business as
going concern — Stalking horse bid established floor price for debtors’ assets — Process seemed fair and transparent and
there was no viable alternative — Proposal trustee supported process and agreement — Time to file proposal was extended
so sale process could be carried out.
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MOTION by debtors for approval of proposal.

H.A. Rady J.:
Introduction

1 This matter came before me as a time sensitive motion for the following relief:

(a) abridging the time for service of the debtors’ motion record so that the motion was properly returnable on October
19, 2015;

(b) administratively consolidating the debtors’ proposal proceeding;

(c) authorizing the debtors to enter into an interim financing term sheet (the DIP term sheet) with StormFisher
Environmental Ltd. (in this capacity, the DIP lender), approving the DIP term sheet and granting the DIP lender a super
priority charge to secure all of the debtors’ obligations to the DIP lender under the DIP term sheet;

(d) granting a charge in an amount not to exceed $150,000 in favour of the debtors’ legal counsel, the proposal trustee
and its legal counsel to secure payment of their reasonable fees and disbursements;

(e) granting a charge in an amount not to exceed $2,000,000 in favour of the debtors’ directors and officers;
(f) approving the process described herein for the sale and marketing of the debtors’ business and assets;
(g) approving the agreement of purchase and sale between StormFisher Environmental Ltd. and the debtors; and

(h) granting the debtors an extension of time to make a proposal to their creditors.
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Preliminary Matter

2 As a preliminary matter, Mr. Choi, who acts for a creditor of the debtors, Badger Daylighting Limited Partnership,
requested an adjournment to permit him an opportunity to review and consider the material, which was late served on
October 15, 2015. He sought only a brief adjournment and I was initially inclined to grant one. However, having heard
counsel’s submissions and considered the material, I was concerned that even a brief adjournment had the potential to cause
mischief as the debtors attempt to come to terms with their debt. Any delay might ultimately cause prejudice to the debtors
and their stakeholders. Both Mr. Chaiton and Mr. Latham expressed concern about adverse environmental consequences if
the case were delayed. No other stakeholders appeared to voice any objection. As a result, the request was denied and the
motion proceeded.

3 Following submissions, I reserved my decision. On October 20, 2015, I released an endorsement granting the relief with
reasons to follow.

Background

4  The evidence is contained in the affidavit of Wayne Davis, the chief executive officer of Harvest Mustang GP Ltd.
dated October 13, 2015. He sets out in considerable detail the background to the motion and what has led the debtors to seek
the above described relief. The following is a summary of his evidence.

5 On September 29, 2015, the moving parties, which are referred to collectively as the debtors, each filed a Notice of
Intention to Make a Proposal pursuant to s. 50.4 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 as amended.
Deloitte Restructuring Inc. was named proposal trustee.

6  The debtors are indirect subsidiaries of Harvest Power Inc., a privately owned Delaware corporation that develops,
builds, owns and operates facilities that generate renewable energy, as well as soil and mulch products from waste organic
materials.

7  Harvest Power Mustang Generation Ltd. was established in July 2010 in order to acquire assets related to a development
opportunity in London. In October 2010, it purchased a property located at 1087 Green Valley Road from London Biogas
Generation Inc., a subsidiary of StormFisher Ltd. The intent was to design, build, own and operate a biogas electricity
production facility.

8  In November 2011, a limited partnership was formed between Harvest Power Canada Ltd., Harvest Power Mustang GP
Ltd. and Waste Management of Canada Corporation, referred to as Harvest Ontario Partners Limited Partnership or Harvest
Ontario Partners. It was formed to permit the plant to accept organic waste to be used to generate renewable electricity. After
the partnership was formed, Harvest Power Mustang Generation Ltd. became a 100 percent owned subsidiary of the
partnership. In June 2012, its personal property was transferred to the partnership. It remains the registered owner of 1087
Green Valley Road.

9  The plant employs twelve part and full time employees.

10 The debtors began operating the biogas electrical facility in London in April 2013. Unfortunately, the plant has never
met its production expectations, had negative EBITDA from the outset and could not reach profitability without new
investment. The debtors had experienced significant “launch challenges” due to construction delays, lower than expected
feedstock acquisition, higher than anticipated labour costs, and delays in securing a necessary approval from the Canadian
Food Inspection Agency for the marketing and sale of fertilizer produced at the facility.

11 Its difficulties were compounded by litigation with its general contractor, arising from the earlier construction of the
facility. The lawsuit was ultimately resolved with the debtors paying $1 million from a holdback held by Harvest Ontario
Partners as well as a 24 percent limited partnership interest in the partnership. The litigation was costly and “caused a
substantial drain on the debtors’ working capital resources”.

12 The debtors’ working capital and operating losses had been funded by its parent company, Harvest Power Inc.
However, in early 2015 Harvest Power Inc. advised the debtors that it would not continue to do so. By the year ended
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September 2015, the debtors had an operating loss of approximately $4.8 million.

13 In January 2015, the debtors defaulted on their obligations to Farm Credit Canada, its senior secured creditor, which
had extended a demand credit facility to secure up to $11 million in construction financing for the plant. The credit facility
was converted to a twelve year term loan, secured by a mortgage, a first security interest and various guarantees. In February
2015, FCC began a process to locate a party to acquire its debt and security, with the cooperation of the debtors. FCC also
advised the debtors that it would not fund any restructuring process or provide further financing. The marketing process
failed to garner any offers from third parties that FCC found acceptable.

14 On July 9, 2015, FCC demanded payment of its term loan from Harvest Ontario Partners and served a Notice of
Intention to Enforce Security pursuant to s. 244(1) of the B/A4. In August 2015, an indirect subsidiary of Harvest Power Inc.
— 2478223 Ontario Limited — purchased and took an assignment of FCC’s debt and security at a substantial discount.

15 Shortly thereafter, StormFisher Ltd., which is a competitor of Harvest Power Inc., advised 2478223 that it was
interested in purchasing the FCC debt and security in the hopes of acquiring the debtors’ business. It was prepared to
participate in the sale process as a stalking horse bidder and a DIP lender.

16 On September 25, 2015, 2478223 assigned the debt and security to StormFisher Environmental Ltd., a subsidiary of
StormFisher Ltd., incorporated for the purpose of purchasing the debtors’ assets. The debt and security were purchased at a
substantial discount from what 2478223 had paid and included cash, a promissory note and a minority equity interest.
StormFisher Ltd. is described as having remained close to the Harvest Power group of companies in the time following its
subsidiary’s sale of the property to Harvest Power Generation Ltd. Some of its employees worked under contract for Harvest
Power Inc. It was aware of the debtors’ financial difficulties and had participated in FCC’s earlier attempted sale process.

17  On September 29, 2015, the debtors commenced these proceedings under the B4, in order to carry out the sale of the
debtors’ business as a going concern to StormFisher Environmental Ltd. as a stalking horse bidder or another purchaser.
Given the lack of success in the sale process earlier initiated by FCC, and concerns respecting the difficulties facing the
renewable energy industry in general and for the debtors specifically, the debtors believe that a stalking horse process is
appropriate and necessary.

18  In consultation with the proposal trustee, the debtors developed a process for the marketing and sale of their business
and assets. The following summary of the process is described by Mr. Davis in his affidavit:

i. the sale process will be commenced immediately following the date of the order approving it;

ii. starting immediately after the sale process approval date, the debtors and the proposal trustee will contact prospective
purchasers and will provide a teaser summary of the debtors’ business in order to solicit interest. The proposal trustee
will obtain a non-disclosure agreement from interested parties who wish to receive a confidential information
memorandum and undertake due diligence. Following the execution of a non-disclosure agreement, the proposal trustee
will provide access to an electronic data room to prospective purchasers;

iii. at the request of interested parties, the proposal trustee will facilitate plant tours and management meetings;

iv. shortly following the sale process approval date, the proposal trustee will advertise the opportunity in the national
edition of the Globe and Mail,;

v. the bid deadline for prospective purchasers will be 35 days following the sale process approval date. Any qualified
bid must be accompanied by a cash deposit of 10% of the purchase price;

vi. the debtors and the proposal trustee will review all superior bids received to determine which bid it considers to be
the most favourable and will then notify the successful party that its bid has been selected as the winning bid. Upon the
selection of the winning bidder, there shall be a binding agreement of purchase and sale between the winning bidder and
the debtors;

vii. if one or more superior bids is received, the debtors shall bring a motion to the Court within seven business days
following the selection of the winning bidder for an order approving the agreement of purchase and sale between the
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winning bidder and the debtors and to vest the assets in the winning bidder;
viil. the closing of the sale transaction will take place within one business day from the sale approval date;

ix. in the event that a superior bid is not received by the bid deadline, the debtors will bring a motion as soon as possible
following the bid deadline for an order approving the stalking horse agreement of purchase and sale.

19  StormFisher Environmental Ltd. is prepared to purchase the business and assets of the debtors on a going-concern
basis on the following terms:

A partial credit bid for a purchase price equal to: (i) $250,000 of the debtors’ total secured obligations to StormFisher
Environmental Ltd. (plus the DIP loan described below); (ii) any amounts ranking in priority to StormFisher
Environmental Ltd.’s security, including the amounts secured by: (a) the administration charge; (b) the D&O charge
(both described below); and (c) the amount estimated by the proposal trustee to be the aggregate fees, disbursements and
expenses for the period from and after closing of the transaction for the sale the debtors’ business to the completion of
the B4 proceedings and the discharge of Deloitte Restructuring Inc. as trustee in bankruptcy of estate of the debtors.

20  The debtors and the proposal trustee prepared a cash flow forecast for September 25, 2015 to December 25, 2015. It
shows that the debtors will require additional funds in order to see them through this process, while still carrying on business.

21 StormFisher Environmental Ltd. has offered to make a DIP loan of up to $1 million to fund the projected shortfall in
cash flow. In return, the DIP lender requires a charge that ranks in priority to all other claims and encumbrances, except the
administration and D&O charges. The administration charge protects the reasonable fees and expenses of the debtors’
professional advisors. The D&O charge is to indemnify the debtors for possible liabilities such as wages, vacation pay,
source deductions and environmental remedy issues. The latter may arise in the event of a wind-down or shut down of the
plant and for which existing insurance policies may be inadequate. According to Mr. Davis, the risk if such a charge is not
granted is that the debtors’ directors and officers might resign, thereby jeopardizing the proceedings.

22 The debtors have other creditors. Harvest Power Partners had arranged for an irrevocable standby letter of credit,

issued by the Bank of Montreal to fund the payment that might be required to the Ministry of Environment arising from any
environment clean up that might become necessary.

23 Searches of the PPSA registry disclosed the following registrations:
(a) Harvest Ontario Partners:

(1) FCC in respect of all collateral classifications other than consumer goods. On August 12, 2015, change
statement filed to reflect the assignment of FCC’s Debt and Security to 2478223;

(i1) BMO in respect of accounts.
(b) Harvest Power Mustang Generation Ltd.

(i) FCC in respect of all collateral classifications other than consumer goods. On August 12, 2015, change
statement filed to reflect the assignment of FCC’s Debt and Security to 2478223;

(il) BMO in respect of accounts; and

(ii1) Roynat Inc. in respect of certain equipment.

24 There are two registrations on title to 1087 Green Valley Road. The first is for $11 million in favour of FCC dated
February 28, 2012 and transferred to 2478223 on October 8, 2015. The second is a construction lien registered by Badger
Daylighting Limited Partnership on July 2, 2015 for $239,191. The validity and priority of the lien claim is disputed by the
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debtors and 2478223.
Analysis
a) the administrative consolidation

25  The administration order, consolidating the debtors’ notice of intention proceedings is appropriate for a variety of
reasons. First, it avoids a multiplicity of proceedings, the associated costs and the need to file three sets of motion materials.
There is no substantive merger of the bankruptcy estates but rather it provides a mechanism to achieve the just, most
expeditious and least expensive determination mandated by the BI4 General Rules. The three debtors are closely aligned and
share accounting, administration, human resources and financial functions. The sale process contemplates that the debtors’
assets will be marketed together and form a single purchase and sale transaction. Harvest Ontario Partners and Harvest Power
Mustang Generation Ltd. have substantially the same secured creditors and obligations. Finally, no prejudice is apparent. A
similar order was granted in Electro Sonic Inc., Re, 2014 ONSC 942 (Ont. S.C.J. [Commercial List]).

b) the DIP agreement and charge

26 S. 50.6 of the BIA gives the court jurisdiction to grant a DIP financing charge and to grant it a super priority. It
provides as follows:

50.6(1) Interim Financing: On application by a debtor in respect of whom a notice of intention was filed under section
50.4 or a proposal was filed under subsection 62(1) and on notice to the secured creditors who are likely to be affected
by the security or charge, a court may make an order declaring that all or part of the debtor’s property is subject to a
security or charge — in an amount that the court considers appropriate — in favour of a person specified in the order
who agrees to lend to the debtor an amount approved by the court as being required by the debtor, having regard to the
debtor’s cash-flow statement referred to in paragraph 50(b)(a) or 50.4(2)(a), as the case may be. The security or charge
may not secure an obligation that exists before the order is made.

50.6(3) Priority: The court may order that the security or charge rank in priority over the claim of any secured creditor
of the debtor.
27 S.50.6(5) enumerates a list of factors to guide the court’s decision whether to grant DIP financing:
50.6(5) Factors to be considered: In deciding whether to make an order, the court is to consider, among other things,
(a) the period during which the debtor is expected to be subject to proceedings under this Act;
(b) how the debtor’s business and financial affairs are to be managed during the proceedings;
(c) whether the debtor’s management has the confidence of its major creditors;
(d) whether the loan would enhance the prospects of a viable proposal being made in respect of the debtor;
(e) the nature and value of the debtor’s property
(f) whether any creditor would be materially prejudiced as a result of the security or charge; and

(g) the trustee’s report referred to in paragraph 50(6)(b) or 50.4(2)(b), as the case may be.

28  This case bears some similarity to P.J. Wallbank Manufacturing Co., Re, 2011 ONSC 7641 (Ont. S.C.J.). The court
granted the DIP charge and approved the agreement where, as here, the evidence was that the debtors would cease operations
if the relief were not granted. And, as here, the DIP facility is supported by the proposal trustee. The evidence is that the DIP
lender will not participate otherwise.
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29  The Court in Wallbank also considered any prejudice to existing creditors. While it is true that the DIP loan and charge
may affect creditors to a degree, it seems to me that any prejudice is outweighed by the benefit to all stakeholders in a sale of
the business as a going concern. I would have thought that the potential for creditor recovery would be enhanced rather than
diminshed.

30  In Comstock Canada Ltd., Re, 2013 ONSC 4756 (Ont. S.C.J.), Justice Morawetz was asked to grant a super priority
DIP charge in the context of a Companies’ Creditors Arrangement Act proceeding. He referred to the moving party’s factum,
which quoted from Indalex Ltd., Re, 2013 SCC 6 (S.C.C.) as follows:

[1]t is important to remember that the purpose of CCAA proceedings is not to disadvantage creditors but rather to try to
provide a constructive solution for all stakeholders when a company has become insolvent. As my colleague,
Deschamps J. observed in Century Services, at para. 15:

...the purpose of the CCAA... is to permit the debtor to continue to carry on business and, where possible, avoid the
social and economic costs of liquidating its assets.

In the same decision, at para. 59, Deschamps J. also quoted with approval the following passage from the reasons of
Doherty J.A. in Elan Corp. v. Comiskey (1990), 41 O.A.C. 282, at para. 57 (dissenting):

The legislation is remedial in the purest sense in that it provides a means whereby the devastating social and

economic effects of bankruptcy or creditor initiated termination of ongoing business operations can be avoided
while a court-supervised attempt to reorganize the financial affairs of the debtor company is made.

Given that there was no alternative for a going-concern solution, it is difficult to accept the Court of Appeal’s
sweeping intimation that the DIP lenders would have accepted that their claim ranked below claims resulting from
the deemed trust. There is no evidence in the record that gives credence to this suggestion. Not only is it
contradicted by the CCAA judge’s findings of fact, but case after case has shown that ’the priming of the DIP
facility is a key aspect of the debtor’s ability to attempt a workout” (J. P. Sarra, Rescue! The Companies’ Creditors
Arrangement Act (2007), at p. 97). The harsh reality is that lending is governed by the commercial imperatives of
the lenders, not by the interests of the plan members or the policy considerations that lead provincial governments
to legislate in favour of pension fund beneficiaries. The reasons given by Morawetz J. in response to the first
attempt of the Executive Plan’s members to reserve their rights on June 12, 2009 are instructive. He indicated that
any uncertainty as to whether the lenders would withhold advances or whether they would have priority if advances
were made did “not represent a positive development”. He found that, in the absence of any alternative, the relief
sought was “necessary and appropriate”.

[Emphasis in original]

31 I recognize that in the Comstock decision, the court was dealing with a CCAA proceeding. However, the comments
quoted above seem quite apposite to this case. After all, the CCAA4 is an analogous restructuring statute to the proposal
provisions of the BIA.

¢) administration charge

32 The authority to grant this relief is found in s. 64.2 of the BIA.

64.2 (1) Court may order security or charge to cover certain costs: On notice to the secured creditors who are likely to
be affected by the security or charge, the court may make an order declaring that all or part of the property of a person in
respect of whom a notice of intention is filed under section 50.4 or a proposal is filed under subsection 62(1) is subject
to a security or charge, in an amount that the court considers appropriate, in respect of the fees and expenses of
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33

(a) the trustee, including the fees and expenses of any financial, legal or other experts engaged by the trustee in the
performance of the trustee’s duties;

(b) any financial, legal or other experts engaged by the person for the purpose of proceedings under this Division;
and

(c) any financial, legal or other experts engaged by any other interested person if the court is satisfied that the
security or charge is necessary for the effective participation of that person in proceedings under this Division.

64.2 (2) Priority: The court may order that the security or charge rank in priority over the claim of any secured creditor
of the person.

In this case, notice was given although it may have been short. There can be no question that the involvement of

professional advisors is critical to a successful restructuring. This process is reasonably complex and their assistance is self
evidently necessary to navigate to completion. The debtors have limited means to obtain this professional assistance. See also
Colossus Minerals Inc., Re, 2014 ONSC 514 (Ont. S.C.J.) and the discussion in it.

d) the D & O charge

34

35

The BIA confers the jurisdiction to grant such a charge at s. 64.1, which provides as follows:

64.1 (1) On application by a person in respect of whom a notice of intention is filed under section 50.4 or a proposal is
filed under subsection 62(1) and on notice to the secured creditors who are likely to be affected by the security or
charge, a court may make an order declaring that all or part of the property of the person is subject to a security or
charge — in an amount that the court considers appropriate in favour of any director or officer of the person to
indemnify the director or officer against obligations and liabilities that they may incur as a director or officer after the
filing of the notice of intention or the proposal, as the case may be.

(2) The court may order that the security or charge rank in priority over the claim of any secured creditor of the person.

(3) The court may not make the order if in its opinion the person could obtain adequate indemnification insurance for the
director or officer at a reasonable cost.

(4) The court shall make an order declaring that the security or charge does not apply in respect of a specific obligation
or liability incurred by a director or officer if in its opinion the obligation or liability was incurred as a result of the

director’s or officer’s gross negligence or wilful misconduct or, in Quebec, the director’s or officer’s gross or intentional
default.

I am satisfied that such an order is warranted in this case for the following reasons:

» the D & O charge is available only to the extent that the directors and officers do not have coverage under existing
policies or to the extent that those policies are insufficient;

« it is required only in the event that a sale is not concluded and a wind down of the facility is required,

* there is a possibility that the directors and officers whose participation in the process is critical, may not continue their
involvement if the relief were not granted;

» the proposal trustee and the proposed DIP lender are supportive;

e) the sale process and the stalking horse agreement of purchaser sale

36

The court’s power to approve a sale of assets in the context of a proposal is set out in s. 65.13 of the B/A. However, the
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section does not speak to the approval of a sale process.

37  In Brainhunter Inc., Re (2009), 62 C.B.R. (5th) 41 (Ont. S.C.J. [Commercial List]), Justice Morawetz considered the
criteria to be applied on a motion to approve a stalking horse sale process in a restructuring application under the CCAA4 and
in particular s. 36, which parallels s. 65.13 of the B/4. He observed:

13. The use of a stalking horse bid process has become quite popular in recent CCAA filings. In Nortel Networks Corp.,
Re, [2009] O.J. No. 3169(Ont. S.C.J. [Commercial List]), I approved a stalking horse sale process and set out four
factors (the “Nortel Criteria”) the court should consider in the exercise of its general statutory discretion to determine
whether to authorize a sale process:

(a) Is a sale transaction warranted at this time?
(b) Will the sale benefit the whole “economic community”?
(c) Do any of the debtors’ creditors have a bona fide reason to object to a sale of the business?

(d) Is there a better viable alternative?

14. The Nortel decision predates the recent amendments to the CCAA. This application was filed December 2, 2009
which post-dates the amendments.

15. Section 36 of the CCAA expressly permits the sale of substantially all of the debtors’ assets in the absence of a plan.
It also sets out certain factors to be considered on such a sale. However, the amendments do not directly assess the
factors a court should consider when deciding to approve a sale process.

16. Counsel to the Applicants submitted that a distinction should be drawn between the approval of a sales process and
the approval of an actual sale in that the Nortel Criteria is engaged when considering whether to approve a sales process,
while s. 36 of the CCAA is engaged when determining whether to approve a sale. Counsel also submitted that s. 36
should also be considered indirectly when applying the Nortel Criteria.

17. I agree with these submissions. There is a distinction between the approval of the sales process and the approval of a
sale. Issues can arise after approval of a sales process and prior to the approval of a sale that requires a review in the
context of s. 36 of the CCAA. For example, it is only on a sale approval motion that the court can consider whether there
has been any unfairness in the working out of the sales process.

38 It occurs to me that the Nortel Criteria are of assistance in circumstances such as this — namely on a motion to
approve a sale process in proposal proceedings under the B/A.

39  In Meta Energy Inc. v. Algatec Solarwerke Brandenberg GmbH, 2012 ONSC 175 (Ont. S.C.J.) the Court was asked to
approve a sales process and bidding procedures, which included the use of a stalking horse credit bid. The court reasoned as
follows:

6. Although the decision to approve a particular form of sales process is distinct from the approval of a proposed sale,
the reasonableness and adequacy of any sales process proposed by a court-appointed receiver must be assessed in light
of the factors which a court will take into account when considering the approval of a proposed sale. Those factors were
identified by the Court of Appeal in its decision in Royal Bank v. Soundair Corp.: (i) whether the receiver has made a
sufficient effort to get the best price and has not acted improvidently; (ii) the efficacy and integrity of the process by
which offers are obtained; (iii) whether there has been unfairness in the working out of the process; and, (iv) the
interests of all parties. Accordingly, when reviewing a sales and marketing process proposed by a receiver a court should
assess:

(i) the fairness, transparency and integrity of the proposed process;
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(ii) the commercial efficacy of the proposed process in light of the specific circumstances facing the receiver; and,

(ii1) whether the sales process will optimize the chances, in the particular circumstances, of securing the best
possible price for the assets up for sale.

7. The use of stalking horse bids to set a baseline for the bidding process, including credit bid stalking horses, has been
recognized by Canadian courts as a reasonable and useful element of a sales process. Stalking horse bids have been
approved for use in other receivership proceedings, BIA proposals, and CCAA proceedings.

40 I am satisfied that the sale process and stalking horse agreement should be approved. It permits the sale of the debtors’
business as a going concern, with obvious benefit to them and it also maintains jobs, contracts and business relationships. The
stalking horse bid establishes a floor price for the debtors’ assets. It does not contain any compensation to StormFisher
Environmental Ltd. in the event a superior bid is received, and as a result, a superior bid necessarily benefits the debtors’
stakeholders rather than the stalking horse bidder. The process seems fair and transparent and there seems no viable
alternative, particularly in light of FCC’s earlier lack of success. Finally, the proposal trustee supports the process and
agreement.

f) Extension of time to file a proposal

41 It is desirable that an extension be granted under s. 50.4 (9) of the BIA. It appears the debtors are acting in good faith
and with due diligence. Such an extension is necessary so the sale process can be carried out. Otherwise, the debtors would
be unable to formulate a proposal to their creditors and bankruptcy would follow.

42 For these reasons, the relief sought is granted.

Motion granted.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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APPLICATION by companies for administrative consolidation, administrative professionals charge, and authorization for
proceedings in United States.

D.M. Brown J.:

I. Motions for administrative consolidation of NOI proceedings, an Administrative Professionals Charge and
authorization to initiate Chapter 15 proceedings

1 Electro Sonic Inc. ("ESI”) is an Ontario corporation with its registered office in Markham, Ontario. Electro Sonic of
America LLC ("ESA”) is a Delaware limited liability corporation which carries on business from a facility in Tonawanda,
New York. Both companies are owned by the Rosenthal family. Both companies are involved in the distribution of electronic
and electrical parts.

2 On February 6, 2014, both companies filed notices of intention to make proposals pursuant to section 50.4 of the
Bankruptcy and Insolvency Act, R.S.C. 1985, c¢. B-3. MNP Ltd. was appointed proposal trustee.

3 Both companies applied for three types of relief: (i) the administrative consolidation of the two proceedings; (ii) the
approval of an Administrative Professionals Charge on the property of both companies to secure payment of the reasonable
fees of the legal advisors; and, (iii) authorization that the proposal trustee could act as foreign representative of the NOI
proceedings and could apply to the United States Bankruptcy Court for relief pursuant to Chapter 15 of the United States
Bankruptcy Code (the “Code”). At the hearing I granted the orders sought; these are my reasons for so doing.

II. Administrative consolidation
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4 Bankruptcy proceedings in this Court operate subject to the general principle that the litigation process should secure
the just, most expeditious and least expensive determination of every proceeding on its merits: Bankruptcy and Insolvency
General Rules, s. 3; Ontario Rules of Civil Procedure, Rule 1.04(1). One practical application of that general principle occurs
when courts join together two closely-related bankruptcy proceedings so that they can proceed and be managed together. This
procedural or administrative consolidation does not involve the substantive merger or consolidation of the bankruptcy estates,
merely their procedural treatment together by the court. Administrative consolidation of two bankruptcy proceedings would
be analogous to bringing two separate civil actions under common case management.

5 In the present case, the evidence disclosed that the operations of ESI and ESA are highly integrated, sharing a common
managing director as well as consolidated accounting, finance and human resource functions, including payroll. As well, ESI
has been the sole customer of ESA in 2013 and 2014.

6  Given the possibility of the applicants applying together at future dates for relief such as stay extensions and sale
approvals, and given that both companies share the same lender — Royal Bank of Canada — it made sense to order that both
bankruptcy proceedings be consolidated for the purposes of future steps in this order. For those reasons, I granted the
administrative consolidation order sought.

III. Administrative Charge

7  The applicants seek a charge in the amount of $250,000 on the property of ESI and ESA to secure payment of the
reasonable fees and expenses of the legal advisors retained by the applicants, MNP and its legal counsel (the “Administrative
Professionals”). The applicants sought an order granting such an Administrative Professionals Charge priority over security
interests and liens, save that the Charge would be subordinate to the security held by RBC and all secured claims ranking in
priority thereto.

8  The applicants filed evidence identifying their creditors, as well as the results of searches made under the Personal
Property Registration systems in Ontario and British Columbia and under the Uniform Commercial Code in respect of ESA.
The applicants complied with the service requirements of B/4 s. 64.2(1).

9  RBC did not oppose the Charge sought, but advised that it might later bring a motion to lift the stay of proceedings to
enable it to enforce its security or to appoint an interim receiver.

10 Asnoted, ESA is a Delaware corporation with its place of business in New York State. ESA filed evidence that it has a
U.S. dollar bank account in Canada, although it did not disclose the amount of money in that account.

11 BIA s. 50(1) authorizes an “insolvent person” to make a proposal. Section 2 of the B/A4 defines an “insolvent person”
as, inter alia, one “who resides, carries on business or has property in Canada”. That statutory definition would seem to
establish the criteria upon which an Ontario court can assume jurisdiction in proposal proceedings, rather than the common
law real and substantial connection test articulated by the Supreme Court of Canada in Van Breda v. Village Resorts Ltd.,
2012 SCC 17 (S.C.C.).

12 In the present case, I took into account several factors in granting a Charge over the property of both applicants,
including property in New York State:

(i) the senior secured for both companies, RBC, did not oppose the granting of the Charge;

(il) according to the results of the UCC search, the other secured creditor of ESA which has filed a collateral
registration is ESI, a related company, which seeks the Charge;

(ii1) the operations of ESI and ESA are highly integrated;

(iv) ESA has filed evidence of some assets in Canada, thereby technically meeting the definition of “insolvent
person” in the BIA: Callidus Capital Corp. v. Xchange Technology Group LLC, 2013 ONSC 6783 (Ont. S.C.J.
[Commercial List]), para. 19; and,
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(v) the proposal trustee intends to apply immediately for recognition of these proceedings under Chapter 15 of the
Code which will afford affected persons in the United States an opportunity to make submissions on the issue.

IV. Proposal trustee as representative in foreign proceedings

13 The proposal trustee was the most appropriate person to act as a representative in respect of any proceeding under the
BIA for the purpose of having it recognized in a jurisdiction outside Canada: B/4, s. 279. It followed that the proposal trustee
should be authorized to apply to the United States Bankruptcy Court for relief pursuant to Chapter 15 of the Code.

Application granted.
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