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Judgment GEMA v. Open Al

In today's ruling, the 42nd Civil Chamber of the Munich | Regional Court, which
specialises in copyright law, essentially upheld the claims for injunctive relief,
information and damages asserted by GEMA against two companies of the Open Al group
(Ref. 42 O 14139/24).

Insofar as the plaintiff also asserted claims based on a violation of general personalrights due
to the incorrect attribution of modified song lyrics, the Chamber dismissed the action.

The ruling concerns the lyrics of nine well-known German authors (including ‘Atemlos’ by
Kristina Bach and ‘Wie schon, dass du geboren bist’ by Rolf Zuckowski).

The plaintiff is a collecting society and asserted the claims as such. In support of its case, it
argued that the song lyrics were memorised in the defendant's language models and, when
the chatbot was used, were output largely unchanged in response to simple user queries.

The defendants are operators of language models and chatbots based on them. They had
objected to the claims, arguing that their language models did not store or copy specific
training data, but rather reflected in their parameters what they had learned based on the
entire training data set. Since the outputs were only generated as a result of user input
(prompts), it was not the defendants but the respective user who was responsible for the
output as its creator. In any case, any legal infringements were covered by the limitations of
copyright law, in particular the limitation for so-called text and data mining.

According to the decision of the adjudicating chamber, the plaintiff is entitled to the
asserted claims both on the basis of the reproduction of the texts in the language models and
their reproduction in the outputs.

Both the memorisation in the language models and the reproduction of the song lyrics in
the chatbot's outputs constitute infringements of copyright exploitation rights. These are
not covered by any restrictions, in particular the restriction on text and data mining.

In detail:

Inthe opinion of the Chamber, the song lyrics in dispute are reproducible in the defendant's
language models 4 and 4o. It is known from information technology research that training
data can be contained in language models and can be extracted as outputs. This is referred to
as memorisation. This occurs when the language models not only extract information from
the training data set during training, but also completely adopt the training data in the
parameters specified after training. Such memorisation was determined by comparing the
song lyrics contained in the training data with the reproductions in the outputs. Given the
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complexity and length of the song lyrics, coincidence can be ruled out as the cause of the
reproduction of the song lyrics.

Memorisation means that embodiment, as a prerequisite for the copyright reproduction of
the song lyrics in dispute, is given by data in the specified parameters of the model. The song
lyrics in dispute are reproducibly defined in the models. According to Art. 2 of the InfoSoc
Directive, reproduction ‘in any manner and in any form’ is considered to exist. The
specification in mere probability values is irrelevant in this context. New technologies such as
language models would be covered by the reproduction right under Art. 2 of the InfoSoc
Directive and Section 16 of the UrhG. According to the case law of the Court of Justice of the
European Union, indirect perceptibility is sufficient for reproduction, which is given if the work
can be perceived using technical aids.

This reproduction in the models is not covered by the limitation provisions for text and data
mining in Section 44b of the German Copyright Act (UrhG) or by Section 57 UrhG as an
insignificant accessory.

Language models are, in principle, covered by the scope of the text and data mining
restrictions. The provisions cover necessary reproductions when compiling the data corpus
for training, such as the reproduction of a work by converting it into another (digital) format or
storing it in the working memory. The reasoning behind this is that these reproductions are
only made for subsequent analysis purposes and therefore do not affect the author's
exploitation interests in the work. Since these purely preparatory acts for text and data mining
do not affect any exploitation interests, the law does not provide for any obligation to pay
remuneration to the author.

If, asin this case, notonly information is extracted from training data during training, but works
are also reproduced, this does not constitute text and data mining in the opinion of the
Chamber. The premise of text and data mining and the related restrictions, namely that
the automated evaluation of mere information does not affect exploitation interests, does not
apply in this constellation. On the contrary, the reproductions in the model interfere with
the exploitation rights of the rights holders.

Another interpretation, presumably favourable to technology and innovation, which also
sought to consider reproductions in the model as covered by the restriction, is precluded by
the clear wording of the provision. An analogous application is also out of the question.
Even if one were to assume an unintended regulatory gap because the legislator was not
aware of memorisation and the associated permanent reproduction in the models that is
relevant under copyright law, there is no comparable interest. The limitation provision
regulates the permissibility of preparatory acts of reproduction in text and data mining, a
situation in which the exploitation interests of the authors are not jeopardised because mere
information is extracted and the work as such is not reproduced. In the case of
reproductions in the model, however, the exploitation of the work is permanently
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impaired and the legitimate interests of the rights holders are thereby infringed. The
authors and rights holders would thus be left unprotected by an analogous application of the
limitation provision, which does not provide for remuneration for exploitation. The risk of
memorisation stems solely from the sphere of the defendant. In the case of an analogy of the
limitation, only the infringed rights holder would bear this risk.

In the absence of a main work, the reproductions of the song lyrics atissue did not constitute
an inadmissible accessory under Section 57 of the German Copyright Act (UrhG). Contrary
to the defendant's view, the song lyrics could not be regarded as incidental and dispensable
alongside the entire training data set. This would require that the entire training data set also
be a copyright-protected work.

The defendants' interference with the plaintiff's exploitation rights was also not justified by
the consent of the rights holders, as the training of models could not be considered a normal
and expected type of use that the rights holder would have to anticipate.

Even by reproducing the song lyrics in the chatbot's outputs, the defendants had,
according to the Chamber's decision, unlawfully reproduced and made publicly available the
song lyrics at issue. The original elements of the song lyrics were always recognisable in the
outputs.

The defendants, and not the users, were responsible for this. The outputs were generated by
simple prompts. The defendants operated the language models for which the song lyrics were
selected as training data and with which they were trained. They were responsible for the
architecture of the models and the memorisation of the training data. Thus, the language
models operated by the defendants had a significant influence on the outputs, and the
specific content of the outputs was generated by the language models.

The interference with the exploitation rights by the outputs is also not covered by a limitation
provision.

The judgement is not yet final.
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