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The Paradox Most Founders Miss

You negotiate ROFR and co-sale rights to protect
your company. On paper, they read as shields, they
keep unwanted buyers off your cap table and make
sure minority holders are not left behind when

someone else exits.

But the same clause that blocks a competitor
from buying in also blocks your earliest employee
from cashing out at exactly the moment the

secondary market is willing to pay the most.

That is the paradox this guide is built around: the
clause designed to protect value can, in the wrong
market moment, quietly destroy it for the people

holding the shares.

Where this shows up most often

& Early employees selling vested shares on a

secondary platform before a distant IPO

& Angelinvestors who backed a pre-seed round
and want partial liquidity at Series C

& Founders diversifying personal wealth years

before any company-wide exit event

o

Case Study

Facebook, 2012

Early employees held vested
shares and wanted to sell into the
pre-IPO secondary market, where
buyers were offering as much as
the low $40s per share.

Strict ROFR and transfer
restrictions delayed those sales
for months until the company's IPO

priced at $38.

The stock fell roughly 50% over
the next 12 months. By the time
transfer restrictions eased, the
higher secondary prices were
already gone.

Source: reporting on Facebook pre-IPO

secondary market activity, 2011-2012
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CHAPTER 02

Right of First Refusal: The Fundamentals

Definition
e A contractual right that gives one party usually the company first, then investors
priority to buy a shareholder's shares before any third-party buyer is allowed to.

How It Works, Step by Step

A founder wants to sell 10,000 shares at $15 to a secondary buyer. The company
e receives a formal notice and a window typically 10 to 30 days to match that exact

price and terms and buy the shares itself. If the company passes, existing investors
get their own window to buy a pro-rata share of what is left. Only once every rights
holder has passed can the sale to the original third-party buyer close.

Why Companies Negotiate For It

Q It keeps control over who joins the cap table, blocks competitors from buying a
toehold equity stake to gain visibility and prevents sensitive financial or strategic

information from reaching the wrong hands through a new, unvetted shareholder.

Who Typically Holds It

Most venture financings give the company primary ROFR and preferred investors a
secondary ROFR that only activates once the company has passed. Common

stockholders, including founders and employees, are almost never given ROFR
themselves they are the ones it restricts.
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CHAPTER 02

The ROFR Decision Clock

Every ROFR has a countdown. Understanding whose clock is running and for how long is often the

difference between a smooth close and a deal that quietly dies of old age.

20-30 60+

days days

Shareholder sends Company decision Investor decision Third-party sale
formal notice of sale window window (pro-rata) finally permitted

G Key Insight: The Waiting Game

Stack the company window, the investor window, and an oversubscription cascade
together, and a routine secondary sale can run 60 to 120 days. In a fast-moving
secondary market, prices can shift 5 to 15% a month so a slow ROFR clock does not
just delay a sale, it can quietly cost the seller real money.

Typical windows by financing stage

Company Window Investor Window

Seed / Series A 10-15 days 10-15 days
Series B-C 20-30 days 15-20 days
Late-stage / pre-IPO 30 days 20-30 days, often cascading
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CHAPTER 03

Co-Sale Rights: The Tag-Along Clause

Definition
@ Co-sale rights, often called "tag-along" rights, let minority shareholders sell their shares
alongside a majority shareholder's sale, at the exact same price and terms.

Why It Exists

Shares in a private company are illiquid on their own. A shareholder with a small stake struggles
to find any buyer at all. Co-sale rights solve this by letting them ride alongside a larger, more
attractive sale the buyer must take everyone's shares pro-rata, not just the majority holder's.

©

What It Actually Protects

@ Without co-sale rights, a founder or lead investor could quietly exit at a strong price while
minority holders often earlier employees or angels are left stuck holding illiquid stock with no
path to a sale.

Worked Example

Year 1- Series A Year 6 - An Offer Arrives With Co-Sale Rights
« Founder: 60% « Founder wants to sell « VC sells $30M of its

ownership stake

« Buyer values company
« VC Fund: 30% at $100M - Employee sells $10M
f thei
« Early employee: 10% « Founder stake alone T Helrs
worth $60M « Everyone gets the

same $/share

Without co-sale rights, the employee has no mechanism to join that sale they stay locked in while the
founder and VVC both cash out.
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CHAPTER 04

ROFR vs. ROFO vs. Drag-Along

Founders regularly conflate these three rights. Each solves a different problem, favors a different

party, and gets negotiated at a different moment in a company's life.

Right of First Refusal Right of First Offer

(ROFR) (ROFO) Drag-Along Right

The right holder makes o
_ The market holder . A majority vote or
Driven by first offer before market .
matches a real offer " ownership threshold
sees i

The buyer (ROFR

Favors The seller The majority, at exit
holder)

When it Any proposed transfer Before a seller shops the A company sale or

applies of existing shares open market acquisition only

Typical Suppresses secondary Milder — seller can still Prevents holdouts from

market effect prices 5-15% shop after blocking a deal

O The distinction that matters most

ROFR and ROFO govern the transfer of existing shares between shareholders. Drag-
along only activates at a full company sale. Confusing the three in a negotiation often
means founders give up drag-along protection while thinking they only conceded ROFR.
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CHAPTER 04

The Forgotten Third: Drag-Along Rights

Definition

Drag-along rights let a majority shareholder typically founders plus a lead investor block force
minority shareholders to sell their shares in an acquisition, with no separate vote required from
each holder.

e Why It Is Necessary

Without drag-along, a single holdout shareholder can block an otherwise fully-approved
acquisition. Buyers generally will not close unless they can acquire 100% of the company, so
drag-along removes the risk that one small holder derails a deal everyone else wants.

The Built-In Safeguards

Minority holders dragged into a sale typically make only limited representations (confirming they
own their shares free and clear), have indemnification liability capped at what they actually
receive in the deal, and receive the identical per-share price as the majority no minority discount.

What Founders Should Negotiate

Push for a hard indemnification cap tied to each shareholder's actual proceeds never uncapped
or joint-and-several liability for a minority holder. Confirm reps are limited to fundamental
ownership facts, not company-wide business representations. And make sure the price-per-

share is contractually identical across every share class being dragged, not just "commercially
reasonable.”
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CHAPTER 05 — THE UNDERDISCUSSED ANGLE

The Secondary Sale Paradox

Most guides to ROFR and co-sale stop at "here is how the clause works." Almost none walk through
what these clauses do to the price a seller actually receives. This is the part of the picture most

founders and most resource libraries skip entirely.

The mechanism, in plain terms

A buyer negotiating to purchase private shares on a secondary market knows the company (and
sometimes investors) can step in and match their offer at any point. That knowledge changes their

behavior before they ever submit a bid.

0 Buyer discounts upfront

Knowing ROFR exists, buyers offer below fair value from the start they do not want to spend
weeks in diligence only to be matched and lose the deal.

a Time value erodes the price

A 60-120 day ROFR and co-sale process means the seller is exposed to market movement

for months. In a rising secondary market, that is lost upside; in a falling one, compounded
downside.

e Deal risk compounds

The longer a transaction stays open, the more chances it has to collapse a buyer's

circumstances change, financing falls through, or the ROFR holder decides at the last
moment to exercise.

5-15%

The typical discount secondary buyers price in on shares subject to ROFR, purely
because the company or investors can step in and match the deal
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CHAPTER 05

What Changes With and Without ROFR

No ROFR in Place With ROFR + Co-Sale SpaceX, 2021

« Buyer pays closer to fair « Buyer prices in a 5-15% « Company exercised
market value discount ROFR aggressively

« Seller gets liquidity in « Seller liquidity delayed « Blocked a stake tied to
weeks, not months 60-120 days a foreign investor

« No structural discount « Discount is pure « Signals: control can
baked into price opportunity cost matter more than price

« Deal typically closes « Deal can collapse mid- « Shares were personally
within 30 days process if exercised acquired by leadership

0 Why the SpaceX Example Matters

In December 2021, reporting indicated SpaceX exercised its contractual ROFR on a
large share of a fund's stake, reportedly to keep a foreign-linked investor off the cap
table, with shares acquired by insiders rather than the outside buyer.

The lesson for founders is not that companies will always block sales most ROFRs are
quietly waived. It is that even at massive scale, ROFR is a live, exercisable control
mechanism, not a dormant formality. Sellers should never assume it will be waived by
default.

lllustrative example based on public reporting of ROFR practices in large private
companies; specific transaction details vary by source.
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CHAPTER 06

The Oversubscription Trap: Worked Math

Pro-rata ROFR sounds fair. It also creates a cascading decision sequence almost no founder maps out

In advance and that sequence is what quietly turns a 30-day close into a 90-day one.

Scenario: Series B company. Founder wants to sell 50,000 shares.

Founder: 60% « Investor A: 25% . Investor B:15%

o Company ROFR

Company declines to exercise. The right cascades down to preferred investors.

e Investor A pro-rata

Wants to buy 50,000 x (25% + 60%) ~ 20,800 shares — its proportional share of what is
available.

e Investor B pro-rata
Wants to buy 50,000 x (15% + 60%) =~ 12,500 shares under the same pro-rata formula.

o The oversubscription gap

Together, A and B have only claimed 33,300 of the 50,000 shares. What happens to the
remaining 16,7007

e The cascade window opens

Under a standard oversubscription clause, A and B each get a second window to claim
additional shares pro-rata — adding another 20-30 days before anyone knows the final

allocation.

e Result: a transaction that should have closed in 30 days is how at 90-plus, and the original
buyer who had no visibility into any of this is losing confidence and may walk away entirely.
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CHAPTER 06

Fixing Oversubscription: Clause Language

The standard NVCA-style clause and a tighter alternative, side by side the kind of comparison worth

bringing directly to your counsel.

Standard Clause

"Each investor may exercise its ROFR pro-rata. If any investor declines to exercise in full, the
remaining shares cascade to other investors who may oversubscribe. Oversubscription windows
run concurrently with the regular ROFR windows.”

What this actually means: investors can keep adding claims as others opt out, and the timeline
spirals a seller can get stuck in cascading windows for 90-plus days with no fixed end date.

Founder-Friendly Alternative

"Pro-rata ROFR is exercised in a single 10-day window. Any investor not fully exercising within that
window waives all oversubscription rights. Shares not claimed within the window pass directly to
the buyer. No cascading or sequential oversubscription is permitted.”

Why this wins: the deal closes in roughly 40 days instead of 120. Investors still get their full pro-
rata opportunity they simply cannot use it to indefinitely extend the process. The buyer closes
with confidence.

120 days ~40 days

typical close under the standard typical close under the single-
cascading clause window alternative
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CHAPTER 07 — A HIDDEN INTERACTION

The Link Between ROFR and Anti-Dilution

This interaction rarely gets discussed on its own, because it only appears when two separate clauses
collide a slow ROFR process and a down round happening close together in time.

° The Problem

ROFR windows delay secondary sales. A delayed sale means delayed price discovery. If the
broader market is falling roughly 10% a month and a ROFR process adds 60 days on top of that, a

seller can lose half the deal's value simply waiting on the clock before anyone has even said no
to the sale.

e Where It Gets Worse

If an investor exercises ROFR and acquires more shares while the price is stale, and a down
round then occurs, that same investor can invoke standard anti-dilution protection adjusting their
earlier conversion price downward and increasing their ownership further. In effect, a slow ROFR

process can be used, intentionally or not, to compound an investor's position twice from a single
market dip.

Suggested Clause Language

"Shares acquired via ROFR within 60 days of a subsequent down round are subject to standard
anti-dilution adjustment. Shares acquired more than 60 days prior to such a round are
grandfathered and excluded from anti-dilution recalculation.”

This keeps the incentives honest: it does not stop legitimate ROFR exercises, but it removes the
incentive to deliberately slow-walk a decision in hopes of a down round shortly afterward.
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CHAPTER 08

The ROFR Carveout Checklist

Not every transfer should trigger ROFR. A well-drafted agreement explicitly carves out the transfers

below leaving the clause focused only on the transfers that actually threaten the cap table.

Transfers to a spouse or lineal descendants ehLiztell

Estate planning is a legitimate, common need. Requiring a full ROFR process for a family trust
transfer creates friction with no protective value.

Transfers to a wholly-owned holding entity CARVE OUT

A founder moving shares into an LLC or trust they fully control is not a change in beneficial
ownership ROFR should not apply.

Pledges as loan collateral CARVE OUT

Pledging shares to secure a personal loan is not a sale. Excluding it preserves a founder's
ability to access liquidity without triggering the clause.

Shares issued from vested option exercises CARVE OUT

Exercising already-vested options was priced and approved at grant. It should not retrigger a
fresh ROFR review.

Sales on secondary trading platforms [ KEEP RESTRICTED ]

These transfers should remain subject to ROFR but as covered in Chapter 6, the window and
process terms are exactly what is worth negotiating tightly.
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CHAPTER 08

The Founder's Negotiation Playbook: 5 Moves

Five concrete positions to bring into a term sheet negotiation each one addresses a specific failure
mode covered earlier in this guide.

o Compress the ROFR windows

Push for a 10-day company window followed by a 5-day investor window, sequential rather
than concurrent. Standard 30-plus-20 day windows were built for a slower-moving market.

a Auto-waive ROFR after later rounds

Trade a hard ROFR at Series A and B for an automatic waiver from Series C onward by that
stage, cap table control matters less than liquidity flexibility for the team.

e Exclude recognized secondary platforms

Keep ROFR for direct private sales, but write in an automatic waiver for regulated
secondary platforms if the company does not act within 7 days of notice.

o Cap co-sale participation to Tier 1investors

Limit co-sale rights to Series A and later institutional investors. Exclude angels and small
option holders to keep the number of parties in any transaction manageable.

Force a single ROFR window, no cascades

e Pro-rata investors decide within one fixed window. Anyone who does not fully exercise
waives oversubscription entirely leftover shares go straight to the buyer.
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CHAPTER 08

Reading Real ROFR Contracts: What to Hunt For

When your lawyer sends over a draft, these are the five places worth reading twice before you sign

the details that determine whether a ROFR clause is manageable or a trap.

Does silence count as a waiver?

@ If the ROFR holder does not respond within the window, is the right automatically waived,
or does the deal stay frozen? Silence-equals-waiver is the founder-friendly default insist on
it explicitly.

e What must the notice actually include?

Vague notice requirements ('reasonable detail") invite disputes later. Push for a specific
list: buyer identity, exact price, and complete terms, all required upfront.

Is there an oversubscription right?

e As shown in Chapter 6, oversubscription is where a clean 30-day process turns into 90-
plus. If it exists, make sure it runs inside the same window, not sequentially.

@ Is there a price floor for ROFR to apply?

Some agreements exempt low-value transfers below a stated per-share threshold,
reducing friction for small, immaterial transactions. Worth asking for.

Who else can restrict the transfer?

@ Founders, the board, and investors may all hold separate consent rights layered on top of
ROFR. More parties with a say means more friction and more chances for delay.
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CHAPTER 08

ROFR at Exit: IPO vs. Acquisition

These rights do not last forever. Here is what happens to ROFR, co-sale, and drag-along at the two

most common exit paths.

The IPO Path

ROFR becomes irrelevant, the
company is now public, and
share transfers are governed by
securities law, not private
contract.

A lock-up period, typically
around 180 days, takes over as
the operative transfer restriction
instead.

Secondary sales and registered
offerings after lock-up do not
trigger any ROFR process.

Note: drag-along has no
equivalent mechanism in a public
listing, it is purely a private-
company tool.

The practical implication

O

The Acquisition Path

Drag-along activates and forces
all shareholders to accept the
negotiated buyer terms no
separate vote needed.

ROFR and co-sale rights become
moot the moment drag-along is
triggered; there is no third party
to match or tag along with.

Minority shareholders are entitled
to the identical per-share price
as the majority, no minority
discount.

The one thing worth checking
closely: representation and
warranty liability caps for minority
holders, covered in Chapter 4.

Every clause negotiated earlier in this guide i.e window length, oversubscription,
carveouts, matters most in the years before an exit, when secondary and direct
transfers are still the only liquidity path available. Once drag-along or an IPO lock-up

takes over, those earlier negotiations stop being the operative mechanism entirely.
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CHAPTER 09

Why Cap Table Management Matters for ROFR

Every negotiation move in this guide is only useful if someone is actually tracking it when a sale notice
arrives. In practice, that tracking is where most of these rights quietly break down.

To move quickly on any ROFR trigger, you need clear answers to:

Q Who holds primary ROFR, the company, investors, or both?

Who holds secondary ROFR, and what is each party's exact pro-rata amount?

Which specific transactions trigger the clause, and which are carved out?

O O O

What are the decision windows? 10 days? 30 days? Sequential or concurrent?

o

Can the right cascade to multiple parties, and does oversubscription apply?

Q How much runway is left before the clock expires on the current notice?

é Where Qapita fits in

Qapita tracks every ROFR and co-sale clause directly against your live cap table who
holds rights, what their pro-rata share is, and exactly how many days remain on any open
window. When a secondary sale notice comes in, the answer to "what happens next" is a
lookup, not a scramble through old term sheets.
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SUMMARY

The Founder’s Takeaway

ROFR and co-sale are not villains

They protect legitimate cap table integrity. The problem is never the existence of the clause — it
Is standard-form terms that were not built with secondary market speed in mind.

Market timing is the real risk

Compress windows wherever the deal involves recognized secondary platforms. Auto-waive for
later-stage rounds. Keep the clock tight and predictable.

Scope determines outcome

Limit co-sale participation to Tier T institutional investors. Excluding angels and small option
holders keeps any single transaction's party count manageable.

Oversubscription is the silent killer

A single, fixed ROFR window with no cascading oversubscription is the single highest-leverage
change a founder can negotiate.
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SUMMARY, CONTINUED

Two Final Lessons

O

ROFR is a live control mechanism, not a formality

Even at massive scale, as the SpaceX example shows, companies do exercise these rights
when control matters more than price. Never assume a ROFR will be waived by default —
structure your expectations and your timeline around the possibility that it will be exercised.

=

Tracking beats memorizing

Every negotiation win in this guide only pays off if the relevant windows, holders, and pro-rata
amounts are tracked accurately and surfaced the moment a sale notice arrives. Automation is
what prevents a well-negotiated clause from failing due to a missed deadline.

The clauses that protect your cap table should
never be the reason a good deal falls apart.

Ready to Manage Your Cap Table
with Confidence?

Qapita tracks every ROFR trigger, co-sale right, and decision Book A Demo

window directly against your live cap table. Know exactly who
holds rights, when each window expires, and what your next
move should be without digging through old term sheets.
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