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Foundation governance is understood to represent all principles which refer to the management and monitor-
ing of a foundation and its participants. Its purpose is to create an organisational structure which ensures the 
realisation of the foundation’s purpose taking into consideration interests of the founder and the beneficiaries 
which are worthy of protection. Under Liechtenstein foundation law, there are different tools of internal and 
external foundation governance, and some of them will be presented briefly in what follows below. The con-
crete implementation of foundation governance and any tax consequences resulting therefrom need to be 
investigated on a case-by-case basis. 
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POSSIBLE ELEMENTS OF GOOD FOUNDATION GOVERNANCE 
 

 

Definition 
In line with the term “corporate governance”, foun-
dation governance is understood to mean all princi-
ples and rules which refer to the management and 
monitoring of a foundation, including the position of 
the various participants in the foundation (e.g. 
founder, beneficiaries, etc.).  

Under Liechtenstein foundation law, the basis for the 
implementation of clear governance rules has been 
created. In addition, other laws such as the Trustee 
Act (TrHG), the Due Diligence Act (SPG) and the re-
lated Ordinance (SPV) provide that the governing 
bodies of foundations have certain obligations de-
signed to put in place protection against misconduct 
by the foundation council or other governing bodies, 
to create a fair balance between management and 
monitoring, and to ensure the realisation of the 
founder’s wishes and foundation governance in the 
wider sense. 

Purpose 
The purpose of foundation governance is the creation 
of a fair system of checks and balances, i.e. of ade-
quate rules regarding the organisation and manage-
ment of a foundation, which are designed to protect 
the foundation and its participants in particular, but 
not exclusively, against misconduct by the foundation 
council (including other governing bodies). Govern-
ance rules may also include guidance to the founda-
tion management on their tasks and the expectations 
placed by the founder on them. 

Significance 
Foundation governance enables founders, upon a 
foundation’s creation or at a later point in time, to 
define an organisational structure to be followed by 
the foundation’s governing bodies with the aim to im-
plement the realisation of the foundation’s purpose 
laid down by the founder in the declaration of 

establishment in the long term, thus making sure that 
the foundation does not slowly become estranged 
from the founder’s original wishes during the term of 
the foundation. Practice has shown on more than one 
occasion that over time and especially in cases in 
which the founder is deceased and the beneficiaries 
have conflicting interests, it is very helpful that the 
founder has left at least rudimentary guidance. Oth-
erwise, a great amount of time must be spent on de-
termining the historical wishes of the founder, and 
there is a risk that the beneficiaries doubt the so de-
termined visions and wishes of the deceased founder, 
in particular if they do not match their own. Adequate 
governance rules are thus conducive to monitoring 
and ensuring the realisation of the founder’s wishes 
by the foundation management in the long term.  

Foundation governance also makes it possible to do 
justice to the interests of the foundation beneficiaries 
in line with the foundation’s purpose and legal re-
strictions. The longer a foundation’s term is, the more 
important this becomes. It is a fact that the living cir-
cumstances and both the economic and the political 
situation change constantly. It would be an illusion to 
assume that a founder can foresee these changes. 
Any such changes may include changes in society, the 
internationalisation/globalisation of his/her own fam-
ily, the sale of a family business, the number of family 
members, harmony within the family, the personal 
maturity and the expertise of beneficiaries and many 
other things. These changes require legal flexibility 
and good communication with the foundation partic-
ipants, especially with the beneficiaries. In this con-
text, good foundation governance can be used as a 
tool to minimise the risks associated with these 
changes.  

From a de lege lata point of view, foundations are 
characterised by the fact that, by contrast to other 
types of legal entities, there is no corporative element 
(e.g. shareholders’ general meeting and other 
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membership rights as for corporations). A founda-
tion, as a legally independent special-purpose fund, 
has no shareholders who, by virtue of their position 
as owners, may exercise control over the foundation. 
This results in an aggravation of the conflict between 
principal and agent and in an increased exposure of 
the foundation to abuse, even if the foundation is al-
ways subject to judicial supervision. On the one hand, 
the logical consequence is that the monitoring mech-
anisms implemented for foundations should be 
stricter than those implemented for corporations or 
partnerships. On the other hand, however, this 
should not result in the creation of a rigid and bureau-
cratic legal entity. 

Tools 
1. Mandatory tools by virtue of the law  
Under Liechtenstein foundation law, judicial supervi-
sion represents a tool of (external) foundation gov-
ernance which has been laid down to be applicable to 
any and all foundations entered in Liechtenstein in 
the commercial register or deposited therein. There 
is no exception and this is mandatory. Only common-
benefit foundations are required to be subject to su-
pervision by the Foundation Supervisory Authority 
(STIFA). These two tools of foundation governance 
cannot be contractually set aside or restricted by the 
founder or by the other participants in the founda-
tion, as a result of which there is a legally defined min-
imum standard of foundation governance in all cases. 

1.1. Judicial supervision 
Article 552 § 35 of the Liechtenstein Persons and 
Companies Act (PGR) provides that all foundation 
participants are permitted to file an application to the 
court for measures in special non-contentious pro-
ceedings. Inter alia, this includes the right to file an 
application to the Princely Court of Justice (Fürst-
liches Landgericht) for supervisory measures such as 
the removal of governing bodies of the foundation or 
the conduct of a special audit, the annulment of foun-
dation council resolutions as well as the modification 
of the foundation’s purpose or other contents of the 
foundation documents.  

The right laid down in Article 552 § 35 PGR is irrespec-
tive of whether the foundation is subject to internal 
or external supervision or not, and it cannot be con-
tractually set aside or restricted by the founder. 

In urgent cases and on the basis of a communication 
from the Foundation Supervisory Authority or the Of-
fice of the Public Prosecutor, the supervisory court 
can exercise the powers mentioned above and issue 
the necessary orders ex officio. A case is deemed to 
be urgent in particular if there is a strong suspicion 
that a governing body of the foundation has commit-
ted a punishable act. 

1.2. Supervision by the Foundation Supervisory 
Authority (STIFA) 
Pursuant to Article 552 § 29 PGR, common-benefit 
foundations are subject to supervision by the Liech-
tenstein Foundation Supervisory Authority (STIFA) by 
operation of law. In addition, independent auditors 
must be appointed for each common-benefit founda-
tion (Article 552 § 27 PGR). 

STIFA will make sure ex officio that the foundation as-
sets are being appropriated and managed in line with 
their purpose. To this end, the Foundation Supervi-
sory Authority is entitled to demand information from 
the foundation and to inspect the books and docu-
ments of the foundation through the auditors or di-
rectly. In addition, STIFA can, as part of its supervisory 
activity, obtain information from other administrative 
authorities and the courts and file an application to 
the Princely Court of Justice as supervisory court for 
the necessary judicial orders. 

2. Optional tools 
The private autonomy principle which is also applica-
ble under Liechtenstein civil law as well as the largely 
non-mandatory provisions of Liechtenstein founda-
tion law provide that upon the creation of a founda-
tion the Founder has broad discretion to shape the 
foundation governance. 

In general, a distinction is made between external and 
internal foundation governance, it being understood 
that external governance comprises supervision of 



KNS BLOG 20 June 2022 
POSSIBLE ELEMENTS OF GOOD FOUNDATION GOVERNANCE 
 
 
 
 
 

4|9 

 

the foundation by state / external bodies. Internal 
foundation governance, however, means supervision 
of the foundation by the participants themselves.  

Liechtenstein foundation law combines elements of 
external and internal governance and, within the re-
strictions of the law, makes it possible to shape super-
vision rights or specific directions with regard to gov-
erning bodies and participants of the foundation 
more individually.1  

2.1. Internal governance 
For deposited foundations, special importance must 
be given to internal governance. Deposited founda-
tions are foundations which need not be publicly reg-
istered in the commercial register. In general, how-
ever, with regard to private-benefit foundations too, 
it is of great importance to shape internal governance 
with care, given that private-benefit foundations are 
not necessarily subject to supervision by the Founda-
tion Supervisory Authority (STIFA).2  

Examples of individual options of internal foundation 
governance are indicated below: 

2.1.1. Founder’s rights of modification and revocation 
Pursuant to Article 552 § 30 PGR, the Founder may 
reserve the right to revoke and/or modify the declara-
tion of establishment in the foundation deed. These 
rights can be neither assigned nor bequeathed.  

If the founder is a legal entity, no such rights may be 
reserved. For foundations set up under foreign laws, 
in particular, it is common practice to have a legal en-
tity (e.g. a company with limited liability) act as a co-
founder, with the aim to be able to exercise the 
founder’s rights through it in the long run. Even 
though under Liechtenstein foundation law it is in-
deed possible that legal entities act as (co-)founders, 
it must be noted that the rights of revocation or mod-
ification are reserved to individuals as founders exclu-
sively.  

                                                                 
1 Nueber/Thun-Hohenstein, Neues zum Informationsan-
spruch von Begünstigten einer liechtensteinischen Stiftung, 
PSR 2018, 20. 

As a general rule, these rights have detrimental ef-
fects under tax law and result in tax transparency of 
the foundation, which means that the assets com-
prised in the foundation are deemed to be owned by 
the founder. However, some tax jurisdictions (Aus-
tria, for example) allow the founder to exercise rights 
of revocation or modification. 

2.1.2. Rights of the beneficiaries to information and 
disclosure 
Insofar as the foundation is not subject to external su-
pervision by the Foundation Supervisory Authority 
pursuant to Article 552 § 29 PGR or by a controlling 
body as defined by Article 552 § 11 PGR, all founda-
tion participants, in principle and by operation of law, 
have a right to information and disclosure to the ex-
tent that their rights are concerned. In addition to 
that, they have rights to file applications and the 
standing of a party in special non-contentious pro-
ceedings. The beneficiaries therefore exercise im-
portant monitoring functions within the framework 
of internal governance. In principle, all beneficiaries 
have these rights, irrespective of whether they are 
entitled beneficiaries as defined by Article 552 § 6 (1) 
PGR (beneficiaries with a current legal entitlement), 
prospective beneficiaries  as defined by Article 552 
§ 6 (2) PGR (beneficiaries with a legal entitlement in 
the event of the occurrence of a condition or at a 
specified time), discretionary beneficiaries as defined 
by Article 552 § 7 PGR (beneficiaries without a legal 
entitlement) or ultimate beneficiaries as defined by 
Article 552 § 8 PGR (beneficiaries with a legal entitle-
ment after liquidation of the foundation). Ultimate 
beneficiaries, however, have no rights to information 
and disclosure before the foundation has been dis-
solved (Article 552 § 9 (3) PGR). 

The rights to information and disclosure comprise the 
right of the beneficiary concerned to inspect the 
foundation deed and the supplementary foundation 
deed as well as the regulations (if any), to receive 

2 Nueber/Thun-Hohenstein, Neues zum Informationsan-
spruch von Begünstigten einer liechtensteinischen Stiftung, 
PSR 2018, 20. 
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information, obtain reports and the accounts with the 
right to inspect the business records and the business 
papers, as well as the right to conduct examinations 
and/or investigations (personally or through a repre-
sentative), insofar as the rights of the respective ben-
eficiary are concerned. However, oral information 
obtained from the foundation council is also covered 
by the right to disclosure.3 In the event that the rights 
of the beneficiary refer thereto, there is a right, with 
regard to any holding company held by the founda-
tion, to inspect the business records of these under-
takings as well.4 

In principle, recent court decisions and legal writings 
have interpreted these monitoring rights broadly and 
in favour of beneficiaries.5 Principally, there is no re-
striction in terms of time with regard to the right to 
information under the law, which is why the right to 
information also refers to time periods prior to the 
point in time when the beneficiary acquired the sta-
tus of beneficiary.6 

Finally, the consequence of this right of the benefi-
ciaries to information is that the foundation council is 
under an obligation to inform the current beneficiaries 
(at least those whose names are known) of their sta-
tus of beneficiary in a proactive manner so that they 
are indeed in a position to exercise their legal rights. 
Until the beneficiaries have obtained knowledge of 
their status of beneficiary, they are not able to exer-
cise their monitoring functions and additional func-
tions within the framework of foundation govern-
ance, which is of special importance if no other gov-
erning body (such as an advisory board of the foun-
dation) has been entrusted with these functions. In 
our view, this right, which has been recognised by le-
gal scholars, primarily relates to the current benefi-
ciaries mentioned by name, whereas the members of 
a class of beneficiaries who have been defined only in 
abstract terms have no such right to be informed of 
their (possible) entitlement. In many cases, the 
                                                                 
3 Gasser, Liechtensteinisches Stiftungsrecht, Praxiskom-
mentar2 182 marginal note 17 and 185 marginal note 20. 
4 Gasser, Liechtensteinisches Stiftungsrecht, Praxiskom-
mentar2 184 marginal note 19. 

founder quite deliberately lays down a broad class of 
possible foundation beneficiaries so that future de-
velopments and changes in the founder’s family, for 
example, can be taken account of. In such a scenario, 
it would not be practicable and not necessarily con-
ducive to foundation governance, if a great number 
of persons were to be informed of their possible sta-
tus of beneficiary. Upon the appointment of a mem-
ber of the class of beneficiaries as beneficiary and usu-
ally upon such member receiving an allocation at the 
same time, the beneficiary concerned is generally in-
formed of his/her beneficial interests, and as a result 
the foundation council fulfils its obligation to provide 
information on the beneficiary status. In cases of this 
kind, we recommend that the foundation be placed 
under supervision (see item 2.2.1 below) or that a 
controlling body be set up (see item 2.1.3 below) to 
secure the abstract class of beneficiaries. 

2.1.3. Auxiliary bodies 
Under Liechtenstein foundation law, it is possible to 
set up different auxiliary bodies which can perform 
different tasks from time to time. While the control-
ling body as defined by Article 552 § 11 PGR primarily 
performs monitoring tasks, other foundation bodies 
can be entrusted, pursuant to Article 552 § 28 PGR, 
with more or less extensive tasks of participation in 
the management of the foundation. 

Controlling body 

Concurrently with the declaration of establishment, a 
controlling body may be set up for the foundation in 
accordance with Article 552 § 11 PGR. If the founder 
has established such a body, the beneficiaries may 
only demand disclosure of information concerning 
the purpose and organisation of the foundation, and 
concerning their own rights vis-a-vis the foundation, 
and may verify the accuracy of this information by in-
specting the foundation deeds and the regulations. 

5 Gasser, Liechtensteinisches Stiftungsrecht, Praxiskom-
mentar2 183 marginal note 17a, 185 marginal note 19 and 
186 marginal note 21. 
6 see FL OGH 5.9.2015, 05 HG.2014.236 PSR 2016/10 = LES 
2015, 2010. 
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The extensive rights of the beneficiaries to infor-
mation and disclosure as mentioned above are thus 
not applicable if the founder has set up a controlling 
body for the foundation.  

Pursuant to Article 552 § 11 (4) PGR, the controlling 
body is under an obligation to audit once a year 
whether the foundation assets have been managed 
and appropriated in line with their purposes. It must 
submit a report on the outcome of this audit to the 
foundation council. If there is no reason for objection, 
it shall be sufficient to provide confirmation that the 
foundation assets have been managed and appropri-
ated in accordance with the purpose of the founda-
tion and in conformity with the provisions of the law 
and the foundation documents. If, in the perfor-
mance of its duties, the controlling body ascertains 
circumstances which jeopardise the existence of the 
foundation, it must report this fact to the beneficiar-
ies (insofar as they are known to it), and to the court. 

Setting up a controlling body pursuant to Article 552 
§ 11 PGR makes special sense if there are legitimate 
reasons for restricting the beneficiaries’ rights to infor-
mation. For example, the provision of information to 
a beneficiary can be made contingent upon his/her 
personal maturity, and certain information can be re-
fused to him/her, if the founder or the foundation 
council takes the view that knowledge of such infor-
mation by the beneficiary concerned might have det-
rimental or undesired effects on his future path in life.  

Setting up a controlling body thus makes it possible to 
restrict the beneficiaries’ monitoring function pro-
vided for under non-mandatory law, thus doing jus-
tice to legitimate confidentiality needs of the founder 
with regard to the foundation assets and the founda-
tion management, while ensuring adequate founda-
tion governance at the same time. The law provides 
for three possible independent controlling bodies: 

1) The founder,  

2) The auditors, 

3) One or more individual(s) mentioned by the 
founder by name with specialist knowledge 
in the fields of law and business. 

Other foundation bodies 

Setting up a controlling body pursuant to Article 552 
§ 11 PGR must be distinguished from setting up so-
called “other foundation bodies” pursuant to Article 
552 § 28 PGR which leaves the beneficiaries’ rights to 
information and disclosure unaffected.  

A foundation advisory board, in particular, can be set 
up as another foundation body. The founder him-
self/herself or one or more member(s) of his/her fam-
ily can be member(s) of the foundation advisory 
board. The appointment of a protector who/which 
can be an individual or a legal entity (a company with 
limited liability or an establishment, for example) is 
functionally the same as a foundation advisory board. 
The tasks of the foundation advisory board vary in 
practice, so that, apart from the function as a mere 
monitoring body, the foundation advisory board can 
also be granted more or less extensive rights of par-
ticipation in the foundation management, including 
rights to give consent, to be heard, to cast a veto or 
to make proposals, for example. In order to be able 
to exercise its rights effectively, the foundation advi-
sory board also needs to be granted rights to receive 
information and disclosure of information from the 
foundation council and other foundation partici-
pants, which rights are necessary for the foundation 
advisory board to perform its tasks. In practice, the 
presentation, by the foundation’s auditors, of the au-
dit report is of main importance. Quite often, the 
foundation advisory board is also endowed with the 
right to appoint and remove the members of the 
other foundation bodies, i.e. the foundation council 
and/or the auditors. Finally, the participation of the 
foundation advisory board may be indicated for fac-
tual decisions with importance to the foundation 
management, for example in connection with the 
modification of the foundation documents, distribu-
tions to the beneficiaries or the restructuration or 
termination of the foundation.  

Under foundation law, it is also possible to appoint a 
so-called collator. A collator has the right to appoint 
single beneficiaries from among the class of benefi-
ciaries defined by the founder in the foundation doc-
uments. Another common occurrence in practice is 
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that a legal entity is appointed as the collator the 
shares of which are held by the founder and/or the 
members of his/her family. The shares in this special-
purpose vehicle and thus the right to appoint benefi-
ciaries can be bequeathed or otherwise transferred. 

2.1.4. Internal regulations 
For the further specification of the foundation deed 
or the supplementary foundation deed, the founder, 
the foundation council or another governing body of 
the foundation may issue internal directives in the 
form of regulations if the right to do so has been re-
served in the foundation deed (Article 552 § 18 PGR). 

Any such regulations contain implementing provisions 
regarding the primary foundation documents, i.e. the 
foundation deed and the supplementary foundation 
deed from which they are derived. In the event of a 
conflict between a provision contained in the regula-
tions and the provisions contained in the primary 
foundation documents, only the latter must be ap-
plied. 

Regulations can be used in particular for the specifi-
cation of powers, duties and competences of the 
foundation’s governing bodies as well as for the de-
termination of the internal procedures and the deci-
sion-making processes (e.g. as rules of procedure of 
the foundation council or as foundation advisory 
board regulations). Regulations may also contain pro-
visions on the fees granted to governing bodies of the 
foundation and their entitlement to the reimburse-
ment of expenses (fees regulations). Often regula-
tions lay down specific provisions which are binding 
upon the foundation’s governing bodies with regard 
to the management and investment of the foundation 
assets (asset management regulations). Finally, distri-
bution regulations can be issued for the specification 
of the distribution policy and for making distributions 
to foundation beneficiaries. As regards discretionary 
foundations in particular, this creates a high degree 
of transparency for the beneficiaries with regard to 
the discretionary powers vested in the foundation 
council. 

The power to issue regulations must be laid down in 
the foundation deed and can be granted to the 
founder or a governing body of the foundation. As 
early as upon the creation of the foundation in partic-
ular, the founder can issue one or more regulations 
or reserve this right to be exercised at a later point in 
time. 

2.2. External governance 
External governance as part of foundation govern-
ance means monitoring elements which are exer-
cised by independent third parties rather than by 
foundation participants. The use of tools of external 
foundation governance is in principle associated with 
a restriction of internal monitoring rights, mainly 
those of the foundation beneficiaries. 

The following examples of external foundation gov-
ernance are set out below: 

2.2.1. Voluntary supervision by the Foundation Super-
visory Authority (STIFA) 
Private-benefit foundations are not subject to exter-
nal supervision by the Liechtenstein Foundation Su-
pervisory Authority (STIFA). However, by including a 
provision to this effect in the foundation deed, pri-
vate-benefit foundations can be placed under the su-
pervision of STIFA voluntarily.  

STIFA then makes sure ex officio that the foundation 
assets are being managed and appropriated in line 
with their purposes. In this process, independent au-
ditors must be appointed for the foundation. The con-
sequence of this kind of supervision is that the moni-
toring rights to which the beneficiaries are entitled 
pursuant to Article 552 § 9 PGR are suspended (Arti-
cle 552 § 12 PGR). 

2.2.2. Appointment of auditors  
While the appointment of auditors is mandatory for 
common-benefit foundations pursuant to Article 552 
§ 27 (1) PGR, it is within the discretion of the founder 
of a private-benefit foundation to decide as to 
whether or not auditors for the audit of the annual ac-
counts must be appointed for the foundation. In 
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addition, pursuant to Article 552 § 11 (2) (1) PGR, the 
founder may appoint auditors as a controlling body, 
as a result of which the rights of the beneficiaries to 
information and disclosure are restricted accordingly.  

Article 552 § 27 (4) PGR provides that the auditors, as 
a governing body of the foundation, are under an ob-
ligation to audit once a year whether the foundation 
assets are being managed and appropriated in accord-
ance with their purposes. They must submit a report 
on the outcome of this audit to the foundation coun-
cil and, where applicable, to STIFA (if the foundation 
is under its supervision). If there is no reason for ob-
jection, it shall be sufficient to provide confirmation 
that the foundation assets have been managed and 
appropriated in accordance with the purpose of the 
foundation and in compliance with the provisions of 
the law and the foundation documents. If, while per-
forming their duties, the auditors ascertain facts 
which jeopardize the existence of the foundation, 
they shall also report on this. If the foundation is sub-
ject to supervision by STIFA, the latter may demand 
from the auditors disclosure of all facts of which they 
have become aware during the course of the audit. 

Limits of foundation governance 
The manner in which foundation governance is 
shaped is firstly limited by the mandatory provisions 
of Liechtenstein civil law and by foundation law in par-
ticular. For example, the power to manage the foun-
dation’s business and to represent the foundation in 
its relations with third parties is reserved to the foun-
dation council exclusively as a mandatory governing 
body of the foundation. It is thus impermissible that 
an auxiliary body such as the foundation advisory 
board actually act as the foundation council. 

However, not only do the mandatory provisions of 
foundation law have to be complied with, but in gen-
eral it is not recommended to make full use of the ex-
tensive possible influence and rights of modification 
which the liberal Liechtenstein foundation law grants 
to the founder. The ultimate question to be asked will 
always be what the founder wishes and what he/she 
does not wish. Generally, there is a fundamental in-
terest on the part of the founder to exercise 

comprehensive control of the foundation assets and 
the foundation management even after the founda-
tion’s creation. This departure from the principle of 
separation and solidification, enshrined in foundation 
law, may, however, lead to detrimental side effects 
with regard to the ownership of the foundation assets 
for tax purposes, asset protection and the minimisa-
tion of compulsory portion rights, thus undermining 
essential objectives pursued by the founder to shape 
the foundation. For example, there is a risk that the 
founder’s creditors - in particular if he/she is exposed 
to personal liability as an entrepreneur - seize a po-
tential right of the founder to modification or revoca-
tion, thus gaining access to the assets comprised in 
the foundation. The reservation of a right of revoca-
tion is thus in conflict with the intended asset protec-
tion function of the foundation. Furthermore, if the 
founder has extensive powers to exert influence on, 
and to have access to, the foundation assets, this re-
sults in the fact that no real financial sacrifice has been 
made by the founder and that the transfer of assets 
will not trigger any deadlines after the expiration of 
which the foundation assets are safe from being used 
for an augmentation of the compulsory portion. En-
dowing assets to a foundation which is controlled ex-
tensively may thus lead to an undesired claim for aug-
mentation of the compulsory portion by the 
founder’s family members entitled to a compulsory 
portion, even if many years have passed between the 
transfer of assets and the founder’s death. 

During the foundation’s creation, the founder will ul-
timately have to ask himself/herself about the tax 
consequences of the foundation’s creation. Liechten-
stein foundation law, which is extremely liberal by in-
ternational standards, and the manner in which foun-
dation governance may be shaped thereunder must 
be seen against the background of the restrictions ap-
plicable under the respective (foreign) tax law. In this 
context, the key question is as to whether the foreign 
tax jurisdiction regards the Liechtenstein foundation 
concerned as a separate entity subject to taxation 
(and thus as intransparent for tax purposes) and 
deems that the foundation assets and the income 
therefrom are owned by it, or as to whether the 
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founder himself/herself or one or more foundation 
beneficiary (beneficiaries) are regarded as the own-
ers, for tax purposes, of the foundation assets and the 
income therefrom. In the latter case, the foundation 
is deemed to be transparent for tax purposes. The tax 
qualification is largely dependent upon the manner in 
which the foundation governance is shaped, and 
upon the rights reserved to the founder, his/her fam-
ily or other participants. For example, the appoint-
ment of the founder as a member of the foundation 
council results in the fact that the foundation can no 
longer be qualified as intransparent under Austrian 
tax law, whereas such an appointment is accepted in 
Germany. On the other hand, the reservation of a 
right of modification or revocation in the foundation 
documents has no tax consequences under Austrian 
law, whereas both in Germany and in Switzerland any 
such foundation becomes transparent for tax pur-
poses. Finally, special care must be taken when rights 
to remove the members of the foundation’s 

governing bodies are granted, in particular if they can 
be removed without important reason. 

Therefore, the tax qualification of the foundation in 
the jurisdictions concerned must always be investi-
gated on a case-by-case basis so that undesired detri-
mental tax consequences can be avoided. 
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ABOUT US 
The law firm Kieber Nuener Struth - Attorneys at law 
was founded in 2002 and we have since advised our 
clients in all questions of business law in the widest 
sense. 

We comply with the highest ethical, professional and 
entrepreneurial standards. Competence, efficiency 
and transparency are of greatest importance to us 
and to our clients. 

Since the creation of our law firm we have adjusted 
successfully to the changing legal and economic envi-
ronment, and in this process we have always had our 
focus on our clients’ interests.  

 

 

 
DISCLAIMER 
The blog post above is for information purposes only. 
It contains data and information prepared by Kieber 
Nuener Struth - Attorneys at law (“KNS”). Even though 
KNS takes care to ensure that the information is cor-
rect when the post is written, KNS will not assume any 
warranty or guarantee either expressly or tacitly for 
the correctness, reliability or completeness, and will 
not assume any liability or responsibility for its own 
publications or for those of others. 

KNS will not be liable for any direct, indirect or acci-
dental damage caused on account of the information 
contained in the blog post. All opinions expressed 
herein exclusively reflect those of KNS or certain third-
party authors at the time of publication (subject to 
change without notice) 

 


