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(Client Name)– OrbusInfinity® SaaS Terms - End User Licence Agreement (ANZ)
OrbusInfinity SaaS Terms 
End User Licence Agreement (ANZ)

These OrbusInfinity SaaS Terms (“SaaS Terms”) shall apply for the use by you ("You" or "Client") of the products, Services and associated Support Services (as such terms are defined herein) provided by Orbus ("We", "Us", “Our”, or "Orbus"), each individually a "Party" and collectively, the "Parties".

1.	DEFINITIONS AND INTERPRETATION
1.1	Solely for purposes of these SaaS Terms, the following terms shall have the following meanings:
"Acceptable Use Policy" means the policy set out at View Document (or at such other location as We notify You from time to time);
"Authorised User" means any individual who is authorised by You in accordance with these SaaS Terms to access and use the SaaS, the number of which is specified in the Order; 
“Background IP” means all Intellectual Property Rights other than in the Foreground IP but including with respect to Orbus any Feedback and any improvements, modifications or enhancements made to the Software at any time, and with respect to the Client includes Client Data
"Client Data" means all data embodied in any form uploaded to the SaaS by the Client and/or any Authorised User but excluding Usage Data and Feedback;
“Delivery Date”: means i) for the Support Services, the date on which Orbus performs the applicable Support Services; and ii) for the SaaS the date when Orbus first gives access to the Client for the production environment of the SaaS;
"Documentation" means the current version of the operating manuals, user instructions, technical literature and all other related materials in eye-readable form published from time to time by Us relating to the use and application of the Services;
“Feedback” means comments, suggestions, requests, messages or recommendations for improvements to or concerning the functionality, features or operation of the Services by the Client and/or the Authorised Users
"Fees" means the fees and charges payable for the Services as set out in in the Order;
“Force Majeure” means any event or cause beyond a Party’s reasonable control including strike, lock-out, or labour disputes, fire, flood, storm, war, military action, riot, civil commotion, terrorism, epidemic, pandemic, explosion or malicious damage, failure of a utility service or transport or telecommunications network and accident or breakdown of machinery;
“Foreground IP” means the Intellectual Property Rights arising out of the performance of the Services and outputs of the SaaS under an Order, including documents, reports, diagrams, etc, but excluding Background IP and Feedback;
"Intellectual Property Rights" means (a) patents, utility models, petty patents, rights in trade secrets and other confidential or undisclosed information (such as inventions (whether patentable or not or know-how), registered designs, rights in copyright (including moral rights), database rights, design rights, rights in copyright (including moral rights), database rights, design rights, and trademarks; (b) all registrations or applications to register any of the rights referred to in (a); and (c) all rights in the nature of any of the rights referred to in (a) including continuations, continuations in part and divisional applications, rights in unfair competition and, without prejudice to anything else in this definition, rights to sue for passing-off and rights having the equivalent or similar effect to, and the right to apply for any of the rights listed in this definition, in any country or jurisdiction;
"Orbus" means the Orbus entity specified in an Order;
“Order” means a detailed order form, contract or agreement which sets out the Services being purchased by You, including (but not limited to) the Term of the SaaS subscription, volume of Authorised Users, the Fees and other information related to the timetable for their performance and the related services
“Partner” means a company that Orbus has appointed as an approved partner to market and resell the Services;
"SaaS" means the OrbusInfinity software as a service solution offered by Us and which is described in the Order; 
"Services" means collectively the SaaS and the Documentation, Professional Services and the Support Services;
"Service Levels" means the minimum level of performance for the Services as set out herein; 
"Software" means Orbus's proprietary and/or licensed software applications that are to be hosted and/or used by Orbus, in each case for the purposes of providing the Services to Client;
“Support Hours” means 09:00 am - 5:00 pm AEST or AWST as applicable to the Client’s location (excluding bank holidays);
"Support Services" means the support services for the Services to be provided in accordance with the Support Terms during the Support Hours;
"Support Terms" has the meaning given in clause 6;
"Usage Data" means data generated in connection with access and use of the Services by the Client and the Authorised Users but which does not contain any Client identifiable information such as log reports generated as a result of error reporting and reports of how many times certain features have been used, or any information that could link Client to such generated data, in order to inform improvements in the Services; and
"Working Day" means any day of the standard working week, which is not a public or national holiday, in the country of the Party upon which the relevant notice is being served.

2.	TERM
2.1	Unless otherwise indicated in an Order, the initial term of the SaaS subscription shall commence on the date on which the Order is executed by both Parties and shall continue in force for the initial term specified in such Order ("Initial Term").  
2.2	Upon expiry of the Initial Term or the then-current Renewal Term (as defined below), the Order will automatically renew for a further subsequent renewal term that is the same duration as the Initial Term, or such other renewal term as may be agreed between the Parties (each a "Renewal Term"), unless You provide Us with written notice at least ninety (90) days prior to the expiry of the Initial Term or the then-current Renewal Term; in which case the relevant Order shall terminate on such expiry date.
2.3 The Initial Term and any Renewal Term(s) shall collectively constitute the “Term”.

3. INDIRECT ORDERS
3.1	Partner Orders. If You place an Order for Services through a Partner pursuant to a separate commercial written agreement ("Partner Order"), then Orbus grants the rights described in these SaaS Terms in consideration for and subject to: 
3.1.1	Your agreement to comply with the pricing and payment terms of the Partner Order, to be separately agreed between You and the Partner; and 
3.1.2	Your agreement to comply with your obligations in these SaaS Terms.
3.2	In the event of any conflict or inconsistency between these SaaS Terms and the terms in the Partner Order, to the extent of that conflict or inconsistency, these SaaS Terms shall take precedence.

4.	SERVICES & USAGE RIGHTS
4.1	Subject to compliance by You with the terms of these SaaS Terms and in consideration of the Fees paid by You to Us or to a Partner (as applicable), We hereby grant to You a non-exclusive, worldwide, non-transferable and revocable right to access and use the Services during the Term for Your own internal business purposes, solely for use by Authorised Users in accordance with the terms of these SaaS Terms and the Documentation. 
4.2	In no event shall any purchase order terms or other licence terms set forth or referenced in any document or remittance note presented by You constitute a part of these SaaS Terms or an Order, even if a representative of Orbus purports to have affirmatively accepted such terms.  
4.3	You shall not and shall not permit any Authorised Users to:
4.3.1	reverse engineer, decompile, disassemble, re-engineer or otherwise attempt to discover the source code of any part of the SaaS, except as may be expressly permitted by applicable Law;
4.3.2	reproduce, copy, modify, adapt or transmit the SaaS or Documentation or any component thereof, or transfer, assign, sell, rent, lease, license, distribute, commercially exploit, or otherwise make available to any third party (except as may be expressly permitted by applicable Law);
4.3.3	remove or deface any notice of confidentiality or trademark that may be displayed via the Services or Documentation;
4.3.4	knowingly transmit via the SaaS any virus, worm, Trojan horse or other malware;
4.3.5	use, transfer, reassign or make available the Services, Documentation or any technical information relating to the Services or Documentation to any person, country or territory in any manner or for any purpose that is in violation of legislation and regulatory requirements related to economic or financial sanctions ("Sanctions Law") (including those implemented, administered and enforced by the UK Office of Financial Sanctions Implementation, the US Office of Foreign Assets Control, the United Nations and the Council of the European Union), provided that We will have provided You with all information that may be required to comply with all Sanctions Law; 
4.3.6	use, transfer or reassign the Software, Services or Documentation or any technical information relating to the Software, Services or Documentation to, or make the same accessible from, any country, territory or person in any manner or for any purpose that risks violation of legislation and regulatory requirements which apply to the export, re-export, transfer, release or shipment of goods, technology or software ("Export Law") (including the EU Dual Use Regulation (EC) No 428/2009; the UK Export Control Order 2008; the U.S. International Traffic in Arms Regulations; and the U.S. Export Administration Regulations)
4.4	The Services may contain links to third party websites and Your access to and/or use of any such website is at Your own risk. We do not approve or endorse any third-party website or content that is made available to You via any Service.  
4.5	You may at any time order additional Services by submitting an Order. Such Order shall include details of the Services, the start date and a breakdown of additional Fees payable by You. If an Order is accepted by and signed on your behalf, and executed by Us, it will become incorporated into, and subject to, the terms of these SaaS Terms.
4.6	You acknowledge that certain features and functions of the Services may (at Your sole cost, as applicable): (i) require an additional subscription; (ii) be limited to specific levels of subscription as set out in the applicable Order; (iii) require the installation of software; (iv) require You to have a license to third party software not supplied by Orbus. You acknowledge that the failure to install the latest versions or compatible versions of such software or third party software may result in a loss of functionality. Accordingly, You shall procure Authorised Users access to and install the latest versions or compatible versions of such software and/or third party software.
4.7	You further acknowledge that certain functions and features may be dependent on access to third party software through APIs made generally available by a third party supplier. We shall have no liability for any failure to provide the Services if access to the third party APIs or third party software is amended, withdrawn or its continued access is otherwise limited.
4.8	We reserve the right to suspend immediately the Client's (or any Authorised User's) access to or use of the Services (or part thereof), or to vary any Authorised Users permissions whenever We deem such action necessary, in our reasonable discretion, to prevent unauthorised use of the Services, protect the security or integrity of the Services or its data, or if We are unable to provide the Services, including (without limitation) if: (a) We become aware that You and/or any Authorised User is in violation of the Documentation or the provisions of clause 4.3; (b) We believe use of the SaaS could adversely impact other customers' use of the SaaS or the underlying infrastructure, network or servers used to provide the SaaS; (c) there is suspected unauthorised third-party access to the SaaS; or (d) any supplier of Orbus has suspended or terminated Orbus's access to or use of third party services or products required to enable the Client to access the SaaS. If access to and use of the SaaS (or part thereof), or any Authorised User permissions are suspended or terminated other than due to the breach by You of these SaaS Terms, We will provide you with a pro-rata refund to compensate you for the duration of the suspension or termination.
4.9	Diagnostic information. We will collect, maintain, and process anonymized diagnostic and usage related information through the SaaS. This information is used to provide insights on usage and the performance of the SaaS for Us to improve the SaaS and/or develop updates. For clarification, there is no collection or processing of Client Data or Personal Data as part of this data capture.
5. PROFESSIONAL SERVICES
5.1	Professional Services   (meaning the services performed by Orbus’ professional services team members for the purposes of activities such as (but not limited to) set-up and deployment, configuration and training for the SaaS) can be purchased on a recurring or non-recurring basis, pursuant to the terms in the remainder of this clause.  A “Professional Service Day” is 7.5 hours. Any Professional Services Days not used within the time periods set out below shall automatically expire. No refunds shall be provided for any unused Professional Service Days. Details of the work to be performed will be described in an Order or in a separate statement of work.
a)	Non-recurring: Professional Services purchased on a non-recurring basis must be used within six (6) months of the Order’s effective date.
b)	Recurring: Professional Services purchased on a recurring basis shall be used within twelve (12) months of the Order’s effective date (“Initial Professional Services Period”) or commencement of a Professional Services Renewal Period (defined below). 
Professional Services shall automatically renew for successive terms of equal duration to the Initial Professional Services Period (each a “Professional Services Renewal Period”) unless either party gives written notice to the other party opting out of the automatic renewal and such notice is received by the other party no later than ninety (90) days’ prior to the commencement of the applicable Professional Services Renewal Period.
5.2	Where the date for the performance of Professional Services has been agreed, any cancellation or rescheduling of the Professional Services requires at least three (3) business days' written notice or, where international travel is required, ten (10) business days’ written notice. If the Client cancels the Professional Services giving less than the above required notice, the Fees for the Professional Services  remain chargeable and no refund will be offered. In addition You shall also be responsible for any non-refundable or non-cancellable expenses incurred or committed to by Orbus, including air travel and hotel accommodation.
5.3	Professional Services Warranty. We warrant that the Professional Services shall be performed with reasonable skill and care and in a professional and workmanlike manner consistent with applicable industry standards. This warranty shall commence upon completion of the applicable Professional Services and continue for a period of thirty (30) days ("Professional Services Warranty Period"). 
5.4	If during the Professional Services Warranty Period, We receive  written notice from You of the non-conformity of the Professional Services with the warranty in clause 5.3, We shall, at our expense, promptly re-perform any Professional Services that fail to meet this limited warranty. You shall provide all information reasonably necessary, and reasonable assistance to Us, to enable Us to comply with our obligations under this clause 5.4 to furnish a remedy for breach of warranty. Unless otherwise set out in these SaaS Terms, this clause sets out the Client’s sole and exclusive remedy and Orbus’s sole liability for warranty claims related to the Professional Services.

6.	SUPPORT 
6.1.	We shall, as part of the Services, provide You with our standard support services in accordance with the Documentation in effect at the time that the Services are provided, the current version of which support terms are as set out at View Document (or at such other location as We notify You from time to time) ("Support Terms"), as may be amended in our sole and absolute discretion from time to time.
  
7.	CLIENT'S OBLIGATIONS
7.1	You shall:
7.1.1	access and use the Services solely in accordance with the terms of these SaaS Terms; 
7.1.2	maintain in place throughout the Term adequate policies and procedures to ensure compliance with Sanctions Law and Export Law and shall not breach Sanctions Law or Export Law; 
7.1.3	comply with all applicable Laws in the performance of your obligations under these SaaS Terms and in your use of the Services; and
7.1.4	ensure that all Authorised Users comply with the Acceptable Use Policy as may be updated by Us from time to time provided that We have provided You with notice of the update. 

8.	WARRANTIES AND AVAILABILITY
8.1	During the Term, We warrant that the SaaS will, when used in accordance with the terms of these SaaS Terms and the Documentation, be performed substantially in accordance with the Documentation and to meet the Service Levels set out in clause 8.2 below.  
8.2	We shall provide the SaaS to meet 99.5% Availability, whereby "Availability" is calculated as follows:
	Total Minutes - Downtime
	X 100 = Availability %

	Total Minutes - Permitted Downtime
	



"Total Minutes" means the total number of minutes during Support Hours in a month;
"Downtime" means the total number of minutes during the month that the SaaS is not accessible by any Authorised User or is not materially functioning in accordance with the requirements set out in the Documentation;
"Permitted Downtime" means any period during which the SaaS is not available due to: (i) scheduled maintenance (Orbus shall use reasonable endeavours to carry out scheduled maintenance between the hours of 2am and 6am in the time zone of the region in which the Client is receiving the Services); (ii) any period of suspension for security reasons; or (iii) a Force Majeure Event;

8.3	If the SaaS does not conform to the foregoing warranty (except where any non-conformance is caused by use of the SaaS contrary to our instructions, or modification or alteration of the SaaS by any party other than Orbus), We will, at our expense, use reasonable endeavours to correct such non-conformance promptly, or provide You with an alternative means of accomplishing the desired performance. 
8.4	You warrant that:
8.4.1	You have full capacity and authority to enter into and to perform Your obligations under these SaaS Terms and that these SaaS Terms is executed by a duly Authorised representative of the Client; and
8.4.2	You have obtained all necessary third party consents and licenses that may be required to input, store or upload data into the SaaS environment.
8.5	You acknowledge that:
8.5.1	You accept all responsibility for selecting the Services to meet Your requirements; 
8.5.2	We may use third party suppliers to support the Services; 
8.5.3	We do not warrant that the Services will be suitable for Your requirements nor that any use will be uninterrupted or free of minor defects or errors; and
8.5.4	We are not responsible for any delays, delivery failures, or any other loss or damage resulting from the transfer of data over communications networks and facilities, including the internet, and You acknowledge that the Services and Documentation may be subject to limitations, delays and other problems inherent in the use of such communications facilities.
8.6	THE SERVICES AND DOCUMENTATION ARE PROVIDED ON AN AS-IS BASIS.  EXCEPT AS EXPRESSLY STATED IN THESE SAAS TERMS, WE DISCLAIM ALL EXPRESS OR IMPLIED WARRANTIES OF ANY KIND CONCERNING THE SUPPLY OF OR FAILURE OR DELAY IN SUPPLYING THE SERVICES OR DOCUMENTATION WHETHER EXPRESS OR IMPLIED BY STATUTE, COMMON LAW OR OTHERWISE (INCLUDING THOSE RELATING TO SATISFACTORY QUALITY AND FITNESS FOR PURPOSE) TO THE GREATEST EXTENT PERMITTED BY LAW.

9. INTELLECTUAL PROPERTY RIGHTS & INDEMNITY
9.1	All Intellectual Property Rights in the Background IP will be the sole and absolute property of, and will vest and remain vested in, the Party owning it as of the Delivery Date for the SaaS, or where applicable, the third party from whom the right to use the Background IP has derived. 

9.2	All Intellectual Property Rights in the Foreground IP shall vest in and be owned absolutely by the Client.

9.3	Subject to clause 9.4 and subject always to the indemnified Party’s proper observance of its obligations under these SaaS Terms, each Party shall indemnify the other Party against all damages awarded against the indemnified Party in relation to any third party claim that the indemnified Party’s use of the SaaS (with respect to the Client) and material provided to Orbus (with respect to Orbus) constitutes infringement of any Intellectual Property Rights owned by a third party, on the condition that the indemnified Party shall:

a)	promptly notify the indemnifying Party in writing of any infringement or allegation of infringement; 
b)	allow the indemnifying Party to conduct all negotiations and proceedings, defences and give the indemnifying Party all reasonable assistance as requested; and
c)	make no admission relating to the infringement or alleged infringement.

9.4	If at any time an allegation of infringement of Intellectual Property Rights is made against Us regarding the SaaS, We shall, at our own expense and option:

a)	procure for You the right to continue using the relevant SaaS and/or Documentation; 
b)	replace or modify the SaaS and/or Documentation to make them non-infringing without substantially affecting the functionality of such SaaS; 
c)	take such action as We shall reasonably deem appropriate to avoid or settle any such infringement or alleged infringement; or
d)	if the remedies in 9.4(a) and 9.4(b) are not reasonably available, We may terminate the applicable Order without any additional liability or obligation to pay liquidated damages or other additional costs to You, provided that We promptly refund to you any Fees paid by You in advance in respect of any period that falls after the date of termination.

9.5	If We elect to procure a license in accordance with clause 9.4(a) or to modify the item(s) or to supply substitute item(s) under clause 9.4(b) and such exercise of the said rights has avoided any claim, demand or action for infringement or alleged infringement, or if We have otherwise avoided or settled the claim, demand or action for infringement or alleged infringement in accordance with clause 9.4(c), or if We have refunded the applicable Fees to You in accordance with clause 9.4(d), then We shall have no further liability thereafter in respect of the said claim, demand or action.

9.6	We shall have no liability for any claim of infringement resulting from:
a)	any modifications or alterations to the SaaS or Documentation not made by Us; 
b)	any information, design, specification, instruction, software, data or material not furnished by Us;
c)	use of the SaaS, alone or in combination with any other software or services, except as permitted in these SaaS Terms or as set out in the Documentation;
d)	any breach of contract or any negligent, wilful or fraudulent act or omission by the Client, its employees, agents or subcontractors.

9.7	The foregoing provisions of this clause 9 state the entire liability of the Parties with regard to any infringement or alleged infringement of any Intellectual Property Rights. 

10. CONFIDENTIALITY

10.1	Both Parties agree with each other to keep all information that they obtain about the other concerning the business, finances, technology and affairs of the other, regardless of its nature ("Confidential Information"), strictly confidential and only use such Confidential Information with the sole purpose of complying with its obligations, or exercising its rights, under these SaaS Terms and any Order. 
10.2	The obligations contained in this clause 10 will not apply to any Confidential Information which: 
10.2.1 was in the public domain at the time of disclosure, other than through breach of this clause; 
10.2.2 was lawfully in a Party’s possession prior to such disclosure and was not acquired directly or indirectly from a third party under an obligation of confidence; 
10.2.3 is or becomes public knowledge by act or acts other than those of the disclosing party of the Confidential Information or any person related to the disclosing party of the Confidential Information; or 
10.2.4 is furnished to the receiving party without restriction by any third party having a right to do so. 
10.3	You shall make your Authorised Users aware of the confidential nature of the SaaS and Documentation and shall ensure that they are prohibited from copying or revealing the same other than as expressly authorised in these SaaS Terms.
11.	LIABILITY
11.1	Nothing in these SaaS Terms shall exclude or limit either Party’s liability to the other Party for: (i) death or personal injury caused by that Party’s negligence; (ii) wilful misconduct, fraud or fraudulent misrepresentation; (iii) breach of clause 9 (Intellectual Property Rights & Indemnity), clause 10 (Confidentiality); or (iv) any other liability that cannot, as a matter of law, be excluded or limited.
11.2	SUBJECT TO CLAUSE 11.1, NEITHER PARTY SHALL BE LIABLE TO THE OTHER IN CONTRACT, TORT (INCLUDING NEGLIGENCE OR BREACH OF STATUTORY DUTY) OR OTHERWISE FOR ANY OF THE FOLLOWING LOSSES OR DAMAGES, ARISING OUT OF, OR IN CONNECTION WITH, THIS AGREEMENT AND EVEN IF SUCH LOSSES AND/OR DAMAGES WERE FORESEEN, FORESEEABLE OR KNOWN, OR IF EITHER PARTY WAS ADVISED OF THE POSSIBILITY OF THEM IN ADVANCE: (I) LOSS OF, DAMAGE TO OR CORRUPTION OF DATA NOT HELD BY US;   (II) ECONOMIC LOSS; (III) LOSS OF ACTUAL OR ANTICIPATED PROFITS; (IV) LOSS OF BUSINESS REVENUE; (V) LOSS OF ACTUAL OR ANTICIPATED SAVINGS; (VI) LOSS OF BUSINESS; (VII) LOSS OF OPPORTUNITY; (VIII) LOSS OF GOODWILL; OR (IX) ANY INDIRECT, INCIDENTAL, SPECIAL,  OR CONSEQUENTIAL LOSS OR DAMAGE HOWSOEVER CAUSED.
11.3	SUBJECT ALWAYS TO CLAUSES 11.1 AND 11.2 EACH PARTY’S MAXIMUM AGGREGATE LIABILITY TO THE OTHER IN CONTRACT, TORT OR OTHERWISE IN CONNECTION WITH OR ARISING OUT OF THESE SAAS TERMS SHALL BE LIMITED (IN THE AGGREGATE) TO 100% OF THE FEES PAID OR PAYABLE BY YOU IN THE TWELVE (12) MONTHS IMMEDIATELY PRECEDING WRITTEN NOTIFICATION OF THE CLAIM.
11.4	Neither party will be in breach of these SaaS Terms to the extent that non-performance or delay results from the other Party’s breach of these SaaS Terms, or the other Party’s or a third party’s failure or delay in completing activities, providing access or information, or complying with technical requirements reasonably required to perform the Services.
11.5	Each provision of these SaaS Terms that provides for a limitation of liability, disclaimer of warranties, or exclusion of damages is to allocate the risks proportionately between the parties. This allocation is reflected in the pricing offered to You and is an essential element of the basis of the bargain between the Parties. Each of these provisions is severable and independent of all other provisions of this agreement.
11.6	Some jurisdictions do not allow the exclusion of guarantees, conditions, warranties or terms implied or imposed by any applicable law. Nothing in these SaaS Terms excludes, restricts or modifies any guarantee, warranty, term or condition, right or remedy implied or imposed by any applicable law which cannot lawfully be excluded, restricted or modified.

The Parties each agree to the terms of these SaaS Terms 

Signed by:                                                                       
For and on behalf of Orbus
Name:
Position:	_____________________________
Date:

Signed by:                                                                       
For and on behalf of the Client (Client Name)

Name:
Position:	_____________________________
Date:
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