


RESEARCH AGREEMENT
between
UNIVERSITY OF WYOMING AND INDUSTRY SPONSOR


This Research Agreement (“Agreement”) dated [INSERT DATE] (“Effective Date”) is between the University of Wyoming, 1000 East University Avenue, Department 3355, Laramie, Wyoming 82071 (“UW”) and [INSERT SPONSOR NAME], having office at [INSERT SPONSOR ADDRESS] (“Sponsor”). UW and Sponsor are herein referred to each as a “Party” and collectively as “Parties”.
1. BACKGROUND
a. The Sponsor desires research activities in accordance with the Scope of Work (Attachment A) AND Budget (Attachment B) appended to and included as a part of this Agreement.
b. Subject to the terms and conditions of this agreement, UW agrees to perform for the Sponsor the research activities described in the Scope of Work, Attachment A hereto, under the direction and supervision of ___________, principal investigator.
c. The performance of such research is consistent, compatible and beneficial to the academic role and mission of UW as an institution of higher education.
d. Sponsor wishes to obtain from UW, and UW is willing to grant to Sponsor, an option to negotiate a license (or licenses) to exploit any intellectual property subject to the terms and conditions set forth below.
e. In consideration of the mutual promises and covenants contained herein, the parties hereto agree as follows:
2. CONTRACT PERIOD 
a. This Agreement shall begin on the Effective Date and shall end on________________ (the “Contract Period”), unless an extension, supplement, addition, continuation or renewal of this agreement is mutually agreed upon in writing between the parties. 
3. FINANCIAL
a. The Sponsor shall pay to UW the amounts agreed to in the Budget for the performance of the research as outlined below:
i. Sponsor shall pay to UW XXXXX percent (XX%) of the total Budget amount specified in Attachment B as an initial prepayment. This prepayment is required in order for UW to commence the research outlined in the Scope of Work. This initial payment will be held by UW and applied to the final XXXXX percent (XX%) of actual project costs incurred under this Agreement. 
  OR (for fixed price contract)
Sponsor shall pay to UW a total fixed price of ___________ dollars ($xx,xxx.xx) for the performance of the Scope of Work. Sponsor shall pay to UW an amount equal to XXXXX percent (XX%) of total amount as an initial prepayment, due immediately upon execution of this contract. This prepayment is required in order for UW to commence the research outlined in the Scope of Work. UW shall invoice Sponsor on a monthly basis in the amount of _________ dollars ($y,yyy.yy) until the total fixed price has been paid in full. [IF USING THIS LANGUAGE, DELETE iii. AND iv. AND 1b. BELOW].
ii. If the use of capital equipment is listed in the Budget (Attachment B), then Sponsor shall prepay the full cost of any capital equipment needs listed in Attachment B prior to UW initiating such purchases.
iii. Sponsor shall reimburse UW for allowable, allocable, and reasonable costs incurred in the performance of the Scope of Work, not to exceed the Budget.
iv. UW shall submit invoices on a monthly basis for actual costs incurred in the previous period. Payment is due net thirty (30) days from the date of the invoice. Invoices will reflect actual costs incurred during the invoice period, itemized by approved budget category as outlined in Attachment B. Supporting documentation will be provided upon request.
v. In the event any amounts due UW are not received when due, Sponsor shall pay to UW interest charges of 18.0% per annum or the highest rate permitted by law, if less than 18.0%. Such interest shall be calculated from the date payment was due until actually received by UW. The payment of such interest shall not foreclose UW from exercising any other rights it may have with regard to late payments.
vi. Non-payment of invoices shall result in UW halting all research and/or withholding all deliverables under the Scope of Work from Sponsor if payment is not received within ninety (90) days of the date of such invoice.
vii. Final invoice will be submitted within 90 days of the project end date. Sponsor shall pay the final invoice within thirty (30) days of receipt.
b. UW reserves the right to reallocate funds between approved budget categories without prior approval.  Sponsor approval shall be obtained for any transfer to unbudgeted categories exceeding 10% of the total Budget.
c. All amounts payable to UW under this Agreement are payable in United States dollars.
4. REPORTS
a. UW will provide reports to Sponsor on the progress of the research as follows:
i. Monthly/Quarterly/Semi-annual
b. A final report will be furnished by UW to Sponsor within ninety (90) days of the end of the Contract Period. 
5. CONFIDENTIALITY
a. It may be necessary for the Parties to disclose certain information to each other in connection with performance of the Scope of Work. 
b. "Confidential Information" means all information and materials provided by one Party ("Disclosing Party") to the other ("Recipient") and designated as confidential by Disclosing Party when provided.  The term "Confidential Information" does not include any information or materials that the Recipient demonstrates:
i. is or becomes part of the public domain through no fault of the Recipient or anyone receiving the Confidential Information from Recipient.
ii. was already known to Recipient prior to disclosure as demonstrated through adequate written records.
iii. is disclosed to Recipient by a third party who has the right to make such disclosure. 
iv. through adequate written records to have been developed independently of knowledge of or access to the Confidential Information. 
c. If Sponsor provides Confidential Information to UW, it must do so solely through the authorized representative of UW. Recipient of Confidential Information will protect and keep that Confidential Information secret and will not:
i. disclose that Confidential Information to any person other than to Recipient's employees, agents and independent contractors with a need to know the Confidential Information to exercise its rights and/or perform its obligations hereunder, and who have agreed to an obligation of confidentiality and prohibition on use at least as protective of the Confidential Information as this Section 5.
ii. use that Confidential Information for any purpose other than to exercise its rights and perform its obligations under this Agreement. 
d. If either Party is required by law, including Wyoming Public Records Act (W.S. §16-4-201 through 16-4-205), regulation or court order to disclose any of the Confidential Information, it will:
i. promptly notify the Disclosing Party.
ii. reasonably assist the Disclosing Party to obtain a protective order or other remedy of Disclosing Party's election.
iii. provide Disclosing Party prior review of any disclosure.
iv. only provide that portion of the Confidential Information that is legally required.
v. make reasonable efforts to obtain reliable assurance that the Confidential Information will be maintained in confidence.
e. UW's obligations under Section 5 expire two (2) years from the end of the Contract Period.
f. Given the nature of the Confidential Information and the damage that would result to the Disclosing Party upon unauthorized disclosure, use or transfer of their Confidential Information to any third party, the Parties agree that monetary damages would not be a sufficient remedy for any breach or threatened breach of this Article V. In addition to all other remedies, Disclosing Party will be entitled to seek specific performance and injunctive and other equitable relief as a remedy for any breach or threatened breach of this Article V. The breaching Party agrees to waive any requirement for the securing or posting of any bond or the showing of actual monetary damages in connection with such remedy hereunder.
6. PUBLICATION
a. UW, as a state institution of higher education, engages only in research that is compatible and consistent with and beneficial to its academic role and mission and, therefore, results of research activities must be reasonably available for publication. During the term of this agreement and thereafter, UW shall have the right to publish data and otherwise disclose information generated in connection with the research under this agreement. 
b. Prior to publication, the Sponsor shall have thirty (30) days to review any proposed publication. 
c. UW agrees that any Sponsor proprietary information supplied to it by the Sponsor during the course of research performed by UW will not be included in any published material without prior approval by the Sponsor, which will not be unreasonably withheld.
7. EQUIPMENT
All equipment purchased and/or fabricated under this Agreement, regardless of funding source, shall be the property of UW. Equipment acquired specifically for useunder this Agreement will be used in the performance of the Scope of Work and shall receive priority for that purpose during the Contract Period, but is not limited to exclusive use on the project or projects outlined in Attachment A under this Agreement.
8. INDEMNIFICATION
a. Sponsor agrees to indemnify and hold harmless UW, its officers, agents, and employees from and against any liability, loss or damage they may suffer as a result of claims, demands, costs or judgments against them arising out of activities under this Agreement, including but not limited to the use by Sponsor of the results obtained from the research under this Agreement. 
b. The following acts shall be excluded from Sponsor’s obligation to indemnify and hold harmless UW:
i. the negligent failure of UW to substantially comply with any applicable governmental requirements.
ii. the negligent or willful malfeasance of UW.  
9. INSURANCE
UW agrees to maintain insurance coverage as limited by the statutes of the State of Wyoming and/or by its insurance. Sponsor will maintain adequate liability insurance for the protection of itself and its officers, employees, and agents for actions taken pursuant to this Agreement.
10. JURISDICTION AND COMPLIANCE WITH LAWS
a. The parties agree to comply with all applicable Federal, state and local laws, codes, regulations, rules and orders in connection with their performance of this Agreement.
b. This Agreement will be governed by and construed in accordance with the laws of the State of Wyoming without reference to any choice of law provisions, the Uniform Commercial Code or the International Convention on the Sale of Goods.
c. Pursuant to Wyo. Stat. § 1-39-104(a), the UW expressly reserves sovereign immunity by entering into this Agreement and specifically retains all immunities and defenses available to it as a sovereign. The parties acknowledge that the State of Wyoming has sovereign immunity and only the Wyoming Legislature has the power to waive sovereign immunity. Designations of venue, choice of law, enforcement actions, and similar provisions shall not be construed as a waiver of sovereign immunity. The parties agree that any ambiguity in this Agreement shall not be strictly construed, either against or for either party, except that any ambiguity as to sovereign immunity shall be construed in favor of sovereign immunity.
d. Any actions or claims against UW under this Agreement must be in accordance with and are controlled by the Wyoming Governmental Claims Act, W.S. 1-39-101 et. seq – (1977) as amended. Any claim, action or suit between UW and Sponsor that arise out of or relate to this Agreement and that is not barred by sovereign immunity will be brought and conducted solely and exclusively within the appropriate court for Albany County, Wyoming, provided however, if any such claim, action or suit may be brought only in a federal forum or pertains to the enforcement of the intellectual property rights outlined below in Section 12, and does not waive sovereign immunity on behalf of UW unless UW so elects at that time, such claim, action or suit will be brought and conducted solely and exclusively within the United States District Court of Wyoming and Sponsor consents to the jurisdiction of and venue in those courts.  Nothing herein will be construed as a waiver of sovereign immunity.
11. ASSIGNMENT
Neither party shall assign or transfer any interest in this Agreement, nor assign any claims for money due or to become due under this Agreement, without the prior written approval of the other party.
12. INVENTIONS & DISCOVERIES
a. Background IP.
i. UW background intellectual property (“UW BIP”) means all inventions, discoveries, software, computer programs, and other intellectual property that is, (1) prior to the effective date of this Agreement, either a) owned by UW, or b) licensed to or otherwise in the control of  the UW, or (2) is developed by UW or on its behalf at any time outside the scope of the Agreement. All right and title in and to UW BIP is reserved to UW unless a license or other transfer of rights is expressly granted by UW to the Sponsor.
ii. Sponsor background intellectual property (“Sponsor BIP”) means all inventions, discoveries, software, computer programs, and other intellectual property that is, (1) prior to the effective date of this Agreement, either a) owned by the SPONSOR, or b) licensed to or otherwise in the control of the Sponsor, or (2) developed by Sponsor or on its behalf at any time outside of this Agreement. All right and title in and to Sponsor BIP is reserved to the Sponsor unless a license or other transfer of rights is expressly granted by the Sponsor to UW.
iii. Nothing in this Agreement shall be construed as a grant of rights or license from UW to the Sponsor to any third party’s intellectual property or intellectual property rights, and the Sponsor shall obtain or secure any licenses, rights, or permissions required for any use it wishes to or is required to make of third-party information or intellectual property, including computer programs.
b. UW IP.
UW intellectual property (“UW IP”) means all inventions, discoveries (whether or not patentable), software, computer programs and other intellectual property that are conceived or discovered solely by one or more employees or representatives of UW in performance of the Scope of Work (Attachment A) under this Agreement. Inventorship and authorship of UW IP shall be determined according to United States patent, copyright and other intellectual property laws. UW shall retain all right, title and interest in and to UW IP, regardless of where it is made. UW agrees to take appropriate steps to cause all personnel assigned to the research under this Agreement to disclose UW IP developed in the performance of the Scope of Work (Attachment A) under this Agreement to UW and UW agrees to further disclose to the Sponsor the existence of any such UW IP. UW shall have the right, but not the obligation, to file patent applications on or otherwise protect UW IP in its sole discretion. Notwithstanding anything to the contrary in this Article 12, UW IP shall also include all inventions, discoveries (whether or not patentable), software, computer programs and other intellectual property developed under this Agreement that comprises an improvement solely to UW BIP.
c. Sponsor IP.
Sponsor intellectual property (“Sponsor IP”) means all inventions, discoveries (whether or not patentable), software, computer programs and other intellectual property that are conceived or discovered solely by one or more employees or representatives of the Sponsor under this Agreement. Inventorship and authorship of Sponsor IP shall be determined according to United States patent, copyright and other intellectual property laws. The Sponsor shall retain all right, title and interest in and to Sponsor IP.  Sponsor IP shall not include Background IP or UW IP.
d. Joint IP.
Jointly developed intellectual property (“Joint IP”) means all inventions, discoveries (whether or not patentable), software, computer programs and other intellectual property that are conceived or discovered jointly by one or more employees or representatives of UW and one or more employees or representatives of the Sponsor. Joint IP will be jointly owned by both parties. Both parties agree to take appropriate steps to cause all personnel assigned to the research project under this Agreement to disclose inventions, discoveries, software, and computer programs conceived by them to UW or the Sponsor, as the case may be, and both parties agree to further disclose to each other the existence of any such Joint IP. Either party may use Joint IP without the consent of, or without having to make any accounting or contribution to, the other party, and any obligation arising under to law to make such accounting or contribution is hereby knowingly waived by the parties. Inventorship (and subsequent ownership) of Joint IP shall be determined according to United States patent and copyright laws the obligations of such inventors to assign intellectual property rights.
e. IP Disclosure. 
The Parties agree to disclose to each other in writing any intellectual property that is created under this Agreement within ninety (90) days of disclosure of such intellectual property by their respective employees.
f. Patent Prosecution. 
Each Party is responsible for managing and obtaining intellectual property protection for intellectual property solely owned by such Party at its sole expense. The Parties shall decide on a case-by-case basis which Party will take the lead on managing and obtaining intellectual property for Joint IP.  
g. Option. 
i. UW hereby grants to the Sponsor a limited, exclusive option to negotiate a world-wide, royalty-bearing exclusive or non-exclusive license to UW IP and UW’s rights in Joint IP.  Notice of the exercise of the option must be given by the Sponsor to the UW, in writing, within ninety (90) days from the date of written new invention notification to which such UW IP or UW’s rights in Joint IP relate.  If the Sponsor exercises its option within the prescribed time period, the parties agree to enter into good faith negotiations of an agreement on mutually satisfactory terms.  The terms of the license agreement will be commercially reasonable taking into consideration Sponsor’s contributions under this Agreement and depend on the nature of the inventions, discoveries, applications and patents. The UW will retain the right to practice the subject matter of the license for internal educational and research purposes and in the case where Sponsor elects to exercise its option for a license contemplated above as a non-exclusive license, except as otherwise agreed in the applicable license agreement, the UW will retain the right to non-exclusively license such IP for commercial purposes to third parties.
ii. If such license agreement between UW and the Sponsor is not executed in final form within ninety (90) days of written notice to UW of Sponsor’s exercise of the above option, UW shall be free to commence negotiations with any third party to license the same intellectual property or any portion thereof without further obligation to the Sponsor.
13. USE OF NAMES
The Sponsor will not include the name of UW in any advertisement, sales promotion or other publicity matter without the prior written approval of the Vice President for Research of UW and the principal investigator. 
14. NOTICES
All notices or other communications given hereunder shall be in writing, shall be signed by an officer of the Party sending such notice or other communication, and shall be delivered by hand, by overnight courier, with all delivery charges prepaid and addressed to the Parties as follows:

If to UW:	

	COMPASS, Dept. 3355
University of Wyoming
1000 E. University Avenue
Laramie, WY 82071
Attention: research@uwyo.edu

	With a copy to:
		Office of General Counsel, Dept. 3434
		University of Wyoming
		1000 E. University Ave.
		Laramie, WY 82071
		Attention:

If to Sponsor:	 
			_______
				
				
				
Tax ID#: ________________

15. TERMINATION
This Agreement may be terminated by either of the parties hereto upon written notice delivered to the other party at least ninety (90) days prior to the intended date of termination. Termination shall not affect the rights or nullify obligations of either party that have accrued prior to termination. Upon termination, Sponsor shall pay UW all reasonable expenses incurred or committed (including direct and indirect costs or those incurred as a result of the termination) expended up to the effective date of termination. 
16. GENERAL
a. Waivers. Neither Party will be deemed to have waived any of its rights under this Agreement until it has signed a written waiver of those rights.  Without limiting the preceding, no failure or delay by either Party in exercising any rights, powers or remedies under this Agreement will operate as a waiver of any such right, power or remedy, and no waiver will constitute a waiver of any other provision, breach, right or remedy, nor will any waiver constitute a continuing waiver or be effective except for the specific instance and for the specific purpose given.
b. Amendments.  If either Party wishes to modify this Agreement, the Parties will confer in good faith to determine the desirability of such modification.  No modification will be effective until a written amendment is signed by both Parties.
c. Export Control Laws. Sponsor shall be solely responsible for obtaining all licenses, permits, or authorizations as required by the United States government and any other government for any such export or re-export. Sponsor acknowledges that if the Licensed Products are to be exported, they may be subject to the U.S. Commerce Department or State Department Export Regulations and the transfer of certain technical data and commodities may require a license from the cognizant agency of the United States Government and/or written assurances by Sponsor that Sponsor shall not export data or commodities to certain foreign countries without prior approval of such agency. Sponsor accepts full responsibility for and agrees to fully comply with such regulations, including obtaining export licenses and re-export permission, and agrees to defend and hold UW harmless from all claims, damages, fines, or charges that may arise due to Sponsor’s failure to so comply. 
d. Severability.  The terms and conditions of this Agreement are severable.  If any term or condition of this Agreement is rendered invalid or unenforceable by any law or regulation, or declared null and void by any court of competent jurisdiction, that part will be reformed, if possible, to conform to law, and if reformation is not possible, that part will be deleted in such jurisdiction only and the remainder of the terms and conditions of this Agreement as well as the invalid or unenforceable term or condition in all jurisdictions where valid and enforceable will remain in full force and effect, unless enforcement of this Agreement without the invalid or unenforceable term or condition would be grossly inequitable under the circumstances or would frustrate the primary purpose of this Agreement.
e. Dispute Resolution.  The Parties agree to first attempt to settle amicably any controversy or claim arising out of or relating to this Agreement by providing copies of documents reasonably requested to enable a Party to evaluate its position. 
f. Independent Contractor; No Agency.  Neither Party will be deemed to be the employee, representative, agent, joint venturer or partner of the other Party for any purpose.  Neither Party has the authority to obligate or bind the other, or to incur any liability on behalf of the other, nor to direct the employees of the other.  
g. Interpretation.  Both Parties have had the opportunity to have this Agreement reviewed by their attorneys.  Therefore, no rule of construction or interpretation that favors or disfavors either Party will apply to the interpretation of this Agreement.  Instead, this Agreement will be interpreted according to the fair meaning of its terms.  The captions or headings of this Agreement are for convenience of reference only.  They will not limit or otherwise affect the meaning or interpretation of any provision of this Agreement.  The words “includes” and “including” are not limited in any way and mean “includes or including without limitation.”  The word “person” includes individuals, corporations, partnerships, limited liability companies, co-operatives, associations and other natural and legal persons.  The term “and/or” means each and all of the persons, words, provisions or items connected by that term; i.e., it has a joint and several meaning. The word “will” is a synonym for the word “shall”.  All attachments to this Agreement are a part of and are incorporated in this Agreement.
h. Counterparts; Facsimile Delivery.  This Agreement may be executed in one or more counterparts, each of which will be deemed an original and all of which together will constitute one and the same Agreement.
i. Entire Agreement. This Agreement constitutes the entire agreement between the parties with respect to the subject matter hereof.  All amendments and/or changes shall be by written instrument executed by the parties hereto.

	IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of the date set forth herein by their duly authorized representatives.


	The University of Wyoming
	
	Sponsor

	
	
	

	Name: Farrell Rapp
	
	Name:

	Title: Senior Director, COMPASS
	
	Title:

	Date:
	
	Date:



Attachment A
[Scope of Work]

Attachment B
[Budget]
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