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Introduction

As we witness the US-Israel attack on Iran and the war
unfolding, the Trump Administration continues to pursue
trade policies that may be deemed illegal under US domestic
law. Recently, the Supreme Court of the US (SCOTUS) has
deemed that the US Reciprocal Tariffs (also known as Trump
Tariffs) are illegal. The Trump Administration has yet to
develop a mechanism for US importers to receive refunds for
tariffs paid before the SCOTUS decision. Revenue raised from
these tariffs is estimated at USD189.4bn!.

The Trump Tariffs were declared unconstitutional by
SCOTUS on 20 February 2026 (SCOTUS Judgment)2. These
tariffs were imposed based on the International Emergency
Economic Powers Act (IEEPA). Immediately after the
judgment was issued, the US announced another policy tool
- Section 122 of the 1974 US Trade Act (Trade Act) - to
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impose a tariff of 10% to replace the Trump Tariffs3. This rate is on top of the pre-Trump
Administration tariff rate that is applicable to all its trading partners.

There are four key policy tools that the Trump Administration can use to impose tariffs. These
policy tools are known as Section 122, Section 301, Section 232 and the pre-Trump
Administration tariff rate (known as the Most-favoured Nation (MFN) Tariff Rates). Among the
existing policy tools, Section 232 and Section 301 are seen to be the more durable policy tools,
while the Section 122 tariffs are being challenged in US domestic courts#. Although Section 122
tariffs apply to most goods, they are limited to a maximum 15% tariff rate. This is lower compared
to Section 232 tariffs that have been applied at 50% tariff rates.

This article aims to highlight the policy tools that the Trump Administration are most likely to use
this year. Further, this article explores the SCOTUS Judgement and its impact on the US-Malaysia
trade deal that was signed in October 20255. This article is intended for educational purposes
only and should not be considered as legal advice.

Stacked Tariffs: Understanding the Multi-faceted Approach of the Trump
Administration

In essence, the effective tariff rate that is applicable to Malaysian products entering the US is made
up of multiple policy tools that are ‘stacked’ on top of each other. This stacking mechanism,
peculiar to the Trump Administration’s tariff policy, requires US importers to track the tariff rate
imposed by each policy tool on a specific good. For example, in the semiconductor industry, a
large number of semiconductor products were exempted from the Trump Tariffs. This was
because the Trump Administration has been conducting a Section 232 investigation into the
effects of semiconductor imports on the US’ national security since April 2025¢. In the past, the
Trump Administration has imposed tariffs of up to 50% on steel and aluminium products
following Section 232 investigations?.

As explained above, the US may use multiple policy tools to impose various tariffs, which may be
‘stackable’ (non-exhaustive) on Malaysian products entering the US. Understanding these
different policy tools (see Table 1) is essential, given the imminent possibility of their use by the
US, as evidenced by the imposition of Section 122 tariffs immediately after the SCOTUS Judgment
declared the IEEPA tariffs unconstitutional. Recently, the US has also initiated investigations
covering Malaysia under Section 301 with a broad aim to address structural excess capacity and
production in manufacturing sectors, which are claimed to displace US domestic production or
prevent investment and expansion in US manufacturing production8. These investigations cover
Malaysia, China, the European Union (EU), India, and 12 other economies.

3The White House (2026)

4 Inside US Trade (2026)

5 The White House (2021)

6 BIS (n.d.)

7 Burkhart and Hammond (2026)
8 USTR (2026)
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Table 1: The Various Tariffs that may be Applied by the US

Measure

MFN Tariff Rates

Section 232
(national security)

Section 301 (unfair
trade practices)

Definition

The tariff rates are applicable to all countries even without Trump Tariffs, subject
to certain exceptions (e.g. free trade agreements with the US, trade remedies
mesures, etc.). In February 2026, Malaysia’s trade weighted average tariff rate was
9.7%°.

The tariff rates imposed under this Section 232 of the 1962 US Trade Expansion
Act will be determined based on investigations by the Bureau of Industry and
Security (BIS) within the US Department of Commerce, particularly on whether the
imports have effects on the US’ national security.'°

There is neither a time limit nor a tariff rate ceiling for the imposition of the
tariff. Section 232 investigations may take up to approximately 9 months''.
However, the pace of investigations may move faster under the Trump
Administration. Following the investigation, the US President is authorised to enter
into negotiation with trading partners. Hence, Section 232 investigations may be
used to force countries to the negotiating table. Although there is a requirement for
the US government to publish the findings of the investigation, there is no strict
timeline for the publication'. In practice, this means that countries forced to the
negotiating table on the threat of Section 232 tariffs may have little information on
the basis of those threats.

Malaysia’s export sectors subject to Section 232 tariff rates are steel and
aluminium; automobiles and automobile parts; copper; lumber; automobiles; and
certain motor vehicles'>. Ongoing investigations cover semiconductors,
pharmaceuticals, critical minerals, aircraft, drones, polysilicon, wind turbines,
robotics, and medical equipment'4,

The tariff rates imposed under Section 301 of the Trade Act will be determined
based on investigations by the Office of the United States Trade Representative
(USTR) of unfair trade practices. The Trump Administration has initiated
investigations related to the practices of China, Nicaragua and Brazil.'®

The tariff can be imposed for up to four years, and it is extendable. Given there is
no limit on tariff rates under this section, the Trump Administration may likely carry
out more investigations to impose this tariff. Indeed, a US trade official has
indicated that Section 301 investigations will be used as leverage to change
countries’ foreign trade practices’®.

The Trump Administration has recently initiated investigations on Malaysia, China,
the EU, India and 12 other economies. The aim of the investigation is wide,
covering structural excess capacity and production in manufacturing sectors. The
investigation aims to determine whether the economies’ practices are
unreasonable or discriminatory and burden or restrict US commerce.

9 WTO (2026)
10 BIS (2007)
11 Kitamura (2026)
12 Kitamura (2026)

13 Angeles and Fritz (2026)

14 BIS (n.d.)

15 Trachtenberg (2025)

16 Inside US Trade (2026¢)
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Measure Definition

The Trump Administration has indicated that it may start investigations in seafood,
aparel from China, digital services taxes, export-driven agricultural policies, and
pharmaceutical pricing'”. Although Section 301 investigations typically take a year
to conclude, this process has been compressed significantly under the Trump
Administration’s.

Section 122 Section 122 of the Trade Act empowers the President to impose tariffs when there
is a large and serious US balance of payment deficit or a fundamental international
payments problem.'® Tariffs under this mechanism are set at a maximum of 15%
for a maximum of 150 days?°. There is a view that these tariffs could technically be
applied consecutively if the Trump Administration allowed the 150 days to lapse
and then re-introduces the Section 122 tariffs?’.

Effective on 24 February 2026, the Trump Administration imposes the Section 122
tariff of 10% for all imports (with certain exceptions), in addition to applicable MFN
Tariff Rates, as a replacement of the struck down Trump Tariffs22.

Trump Tariffs or Tariff rates which were imposed by the current Trump Administration on most
the Reciprocal products imposed under the IEEPA. On 31 July 2025, Malaysia’s rate was 19%.

Tariff Rates The imposition of the tariff rates was deemed unconstitutional by the SCOTUS
(withdrawn) Judgment, hence they no longer apply to Malaysia as per the time of writing (March
2026).
SCOTUS Judgment Overview

The Trump Tariffs have been challenged in the US domestic courts. The Trump Tariffs which were
imposed under the IEEPA, in particular, were deemed unconstitutional by the SCOTUS because
the IEEPA does not grant the President with the authority to impose tariffs. In fact, prior to Trump,
no other US President had ever used the IEEPA to impose tariffs.

In its judgment, the SCOTUS explained that the US Constitution grants the Congress with the
authority over taxes and tariffs. The words ‘regulate’ and ‘importation’ in the IEEPA are
considered ambigious, thus cannot be interpreted as delegation of the authority from the
Congress to the President to collect taxes or tariffs. Such delegation of authority to impose tariffs
must be done expressly and with certain restrictions. Lawsuits have been filed for the refund, and
the Court of Appeals for the Federal Circuit allowed the request for them to continue at the US
Court of International TradeZ23.

17 Trachtenberg (2026)and Inside US Trade (2026b)
18 Sancho et al. (2026) and Trachtenberg (2026)

19 Zirpoli (2025)

20 Zirpoli (2025)

21 Angeles and Fritz (2026)

22The White House (2026)

23 BERNAMA (2026)
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SCOTUS Judgment’s Implications to Previously Charged Trump Tariffs

The Trump Tariffs continued to be imposed on various countries (including Malaysia) until the
issuance of the SCOTUS Judgment on 20 February 2026. Accordingly, one legitimately questions
the possibility of obtaining refunds for the unlawful tariffs which have been collected by the
government throughout the period. Recently on 4 March 2026, the US Court of International
Trade ordered the US Customs and Border Protection to refund all IEEPA duties that have been
collected?4. In this regard, Malaysian exporters that have been charged with the Trump Tariffs
should also monitor for such refunds, although the process for refunds remains unclear due to
the complex logistics that would need to be established?s.

SCOTUS Judgment’s Implications to the Malaysia-US Trade Deal

The Trump Tariffs form a part of the deal reached in the Agreement between the United States of
America and Malaysia on Reciprocal Trade (ART), whereby many Malaysian exports are charged
with a tariff rate of 19% on top of the MFN tariff rates, with certain exemptions26. The ART
expressly refers to the Executive Orders which further refer to the IEEPA as the basis for the
imposition of the Trump Tariffs. Accordingly, with the SCOTUS Judgment, the Trump Tariffs
become unlawful and hence the agreed tariff rate under the ART is no longer applicable.
Nevertheless, given that tariff issues were only one aspect of the deals agreed in the ART, the
other deals remain applicable.

It is noteworthy that the ART will only be fully enforceable 60 days after both countries have
ratified the agreement. The SCOTUS Judgment may present an opportunity to rebalance the ART
and renegotiate the agreement's terms, given the primary benefit of reduced Trump Tariffs no
longer exists. Malaysia’s Minister of Investment, Trade and Industry has confirmed that the ART
has not been ratified by the government,2” hence it has not entered into force yet and there may
still be room to renegotiate its terms. As explained above, with the lower additional tariff of 10%
imposed under Section 122 to all countries, any renegotiation should target for lower tariff or
other more favourable terms.

Conclusion

Tariffs imposed on Malaysia’s exports to the US should be understood as part of a phenomenon
known as ‘tariff stacking’, where multiple types of tariffs may apply to the same product. While
the Trump Tariffs (which forms one of the primary benefits for Malaysia under the ART) have
been declared unconstitutional, the Trump Administration has imposed a replacement tariff of
10% under Section 122. In addition, ongoing investigations in the US may lead to further tariffs
on specific sectors of Malaysian exports. Thus, Malaysian exporters need to be aware of how ‘tariff
stacking’ is applied for each product and the sectors that may face additional tariffs in the future.

24 Atmus Filtration, Inc. V. United States (Ct. No. 26-01259)
https://storage.courtlistener.com/recap/gov.uscourts.cit.19346/gov.uscourts.cit.19346.21.0.pdf

25 Hawkins (2025); Pike, Mermigousis, and Pai (2026)

26 ART, Annex I Schedule 2 General Notes

27 Bernama (2026)
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Given the SCOTUS Judgment has resulted in a more favourable tariff rate for Malaysian products
compared to the tariff rates negotiated under the ART, this presents an opportunity for Malaysia
to rebalance the ART and renegotiate the agreement's terms in light of the disappearing tariff rate
benefits under the ART.
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