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Introduction
In this edition, we focus on some determinations from the Pensions Ombudsman (TPO) and 
the Financial Ombudsman Service (FOS) that highlight recurrent issues for SIPP and SSAS 
schemes, including investment duties, having effective processes in place for spotting fraud, 
transfers, due diligence, and delays. The cases also demonstrate how the ombudsmen and 
regulatory bodies address issues such as jurisdiction and their approach to determining cases. 

If you are a SIPP provider, SSAS professional trustee or administrator, or a financial advisor, 
read more to find out how the Ombudsmen approach certain complaints and how best to 
apply those outcomes to your own business.

We also round up recent and expected developments for SIPPs and SSASs on pages 1 and 2 
– and give you a heads-up for forthcoming TLT publications and events. 
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Key updates:

General levy: the DWP consulted on options for changing rates of the General Levy to 
mitigate the ongoing deficit in levy funding. One of the proposed options (option 3) was 
to impose an additional £10,000 premium for small schemes (under 10,000 members) 
from April 2026 – with no carve-out proposed for SSASs (save single-member schemes). In 
March, the government published levy amendment regulations alongside its response to 
the consultation. This noted that there had been a negative reaction to option 3, and was 
considered disproportionately damaging to SSASs. The government therefore proceeded 
instead with option 2 – a rise in the general levy by 6.5% a year for all scheme types during the 
three years from 2024/25 to 2026/27.

Consumer Duty: the new Consumer Duty came into force on 31 July 2023 for new and 
existing products or services that are open to sale or renewal (broadly, applying to the sale and 
purchase of SIPP back books). For ‘closed book’ products, the rules come into force on 31 
July 2024. 

In March, the FCA released a speech on ‘The future of pensions’, noting that it is intervening 
where it sees ‘poor practice in firms, such as pockets of poor practice in SIPP markets. 
Operators must act to deliver good outcomes for retail customers and avoid causing 
foreseeable harm to them.’ 

In December, the FCA highlighted that the treatment of interest earned by firms on 
customers’ cash balances, including in SIPPs, may not be in line with the Consumer Duty. It 
expects firms to review their approaches to ensure that their retention of interest provides fair 
value and is understood by consumers.

Dashboards: the DWP has announced the new staging timetable, with a longstop connection 
deadline of 31 October 2026. Schemes must therefore now ensure they are prepared for 
connection. The FCA has launched a further consultation on the regulatory framework for 
pensions dashboard service firms.

SSASs are not yet caught but may be brought into scope in the future.

Cases: The appeal in the case of Options UK Personal Pensions LLP (previously Carey 
Pensions) v FOS was heard on 16 April 2024. This related to judicial review of a FOS decision 
on SIPP operators’ due diligence obligations. The judgment is awaited.

FOS has confirmed the increase to its award limits for the coming financial year, to 
£430,000 for complaints referred on or after 1 April 2024 about acts or omissions by 
firms on or after 1 April 2019. Different limits apply depending on when the complaint 
was brought. 

FOS’ latest Annual Report and Accounts notes that it is seeing longer waiting times for 
customers, particularly in pensions cases ‘due to the complex nature of some pension 
complaints’. Building on its recruitment of more specialist investigators in 2021/22, it has 
increased resource in its pension teams.

43% of pensions complaints were upheld in the period.

Retirement income advice: The FCA has published its findings in the thematic review of 
retirement income advice. The study explored how financial advisers are delivering advice, 
and assessed the quality of outcomes consumers are getting. It also looked at how firms are 
responding to changing consumer needs as a result of the rising cost of living. The report will be 
used to identify how firms are implementing the Consumer Duty.

In March, the FCA stated that it had written to financial advice firms, asking them to review their 
processes for providing retirement income advice and to consider what improvements could 
be made. ‘We want to support a sector that can help consumers access pension benefits, invest 
with confidence and have a sustainable income when they retire.’

Sustainability Disclosure Requirements: the FCA’s final rules and guidance on Sustainability 
Disclosure and investment labelling were published in late November. Its aim is to improve the 
trust and transparency of ‘sustainable’ investment products and reduce ‘greenwashing’. These 
include an ‘anti-greenwashing rule’ which will come into force on 31 May 2024. 

The FCA notes that it intends to expand the regime to pensions ‘in the medium term,’ 
engaging with the DWP and TPR. 

Consumer Investments Strategy – 2 Year Update: the FCA’s update on its consumer 
investment strategy noted that past failings in firms’ due diligence about non-standard assets 
held in SIPPs continue to drive FSCS costs. 

During 2022, the FCA ‘concluded some multi-firm work on SIPP operator due diligence. 
This work found that, while many SIPP operators no longer willingly accept non-standard 
investments, many firms still needed to improve their controls over intermediaries, particularly 
discretionary investment managers’.

https://www.gov.uk/government/consultations/the-occupational-and-personal-pension-schemes-general-levy-regulations-review-2023
https://assets.publishing.service.gov.uk/media/65e5c11c3f69457ff1036010/gov-response-occ-personal-pen-sch-gen-levy-regs-review-2023.pdf
https://assets.publishing.service.gov.uk/media/65e5c11c3f69457ff1036010/gov-response-occ-personal-pen-sch-gen-levy-regs-review-2023.pdf
https://www.fca.org.uk/firms/consumer-duty
https://www.tlt.com/insights-and-events/insight/consumer-duty---guidance-and-implementation-for-closed-products/
https://www.tlt.com/insights-and-events/insight/consumer-duty---guidance-and-implementation-for-closed-products/
https://www.fca.org.uk/news/speeches/future-pensions-act-today-plan-tomorrow
https://www.fca.org.uk/news/press-releases/fca-writes-firms-about-treatment-retained-interest-customers-cash-balances
https://www.fca.org.uk/news/press-releases/fca-writes-firms-about-treatment-retained-interest-customers-cash-balances
https://blog.thepensionsregulator.gov.uk/2023/10/18/tick-off-tasks-one-by-one-with-our-pensions-dashboards-checklist/?_gl=1*tj1vrn*_ga*NTQ4Mzc0MjM4LjE2NDEzMDY1NjY.*_ga_3TNQC2MS2Q*MTY5NzcyMDQzNi4xNjIuMS4xNjk3NzIwNjEyLjAuMC4w
https://blog.thepensionsregulator.gov.uk/2023/10/18/tick-off-tasks-one-by-one-with-our-pensions-dashboards-checklist/?_gl=1*tj1vrn*_ga*NTQ4Mzc0MjM4LjE2NDEzMDY1NjY.*_ga_3TNQC2MS2Q*MTY5NzcyMDQzNi4xNjIuMS4xNjk3NzIwNjEyLjAuMC4w
https://www.fca.org.uk/publication/consultation/cp24-4.pdf
https://www.fca.org.uk/publication/consultation/cp24-4.pdf
https://casetracker.justice.gov.uk/getDetail.do?case_id=CA-2023-000024
https://www.financial-ombudsman.org.uk/news/increase-award-limits-2024-25
https://www.financial-ombudsman.org.uk/businesses/resolving-complaint/understanding-compensation
https://www.financial-ombudsman.org.uk/businesses/resolving-complaint/understanding-compensation
https://www.financial-ombudsman.org.uk/files/324383/Financial-Ombudsman-Service-Annual-Report-and-Accounts-2022-23.pdf
https://www.fca.org.uk/publications/thematic-reviews/thematic-review-retirement-income-advice
https://www.fca.org.uk/publications/thematic-reviews/thematic-review-retirement-income-advice
https://www.fca.org.uk/news/press-releases/fca-asks-financial-advisers-review-their-processes-retirement-income-support
https://www.fca.org.uk/publication/correspondence/dear-ceo-letter-thematic-review-retirement-income-advice.pdf
https://www.fca.org.uk/firms/climate-change-and-sustainable-finance/sustainability-disclosure-and-labelling-regime
https://www.fca.org.uk/firms/climate-change-and-sustainable-finance/sustainability-disclosure-and-labelling-regime
https://www.fca.org.uk/news/press-releases/fca-confirms-anti-greenwashing-guidance-and-proposes-extending-sustainability-framework
https://www.fca.org.uk/publications/corporate-documents/consumer-investments-strategy-2-year-update
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Recent and Forthcoming from TLT’s SIPP & SSAS and Pensions team

•	 TLT’s SIPP & SSAS team held its annual SIPP & SSAS Festival in December, featuring a 
variety of sessions including on complaints, with tips to mitigate key risks – recordings are 
available on our SIPP & SSAS Hub.

•	 See also our Pensions Ombudsman updates for a round up of general pensions 
determinations. Our March edition includes an overpayments update, incentive exercise 
considerations, and the rare enforcement of an estoppel defence.

•	 Catch us at the AMPS Annual Conference at IET Savoy Place, London on 14 May 2024

General Code: TPR’s new general code of practice (the ‘Code’) came into force on 28 March 
2024. The Code is designed to show schemes ‘how to approach governance and administration’, 
and to provide ‘consistent expectations’ across different types of scheme at the level TPR 
considers appropriate for ‘well-run schemes.’ Elements of the Code apply to different types and 
sizes of schemes, and so not all requirements are relevant to SSASs and SIPPs. Our Insight 
summarises the key considerations for SSAS trustees and SIPP operators.

Changes to ‘stronger nudge’ rules: The FCA has proposed technical changes to its ‘stronger 
nudge’ rules to ensure they operate as intended, making clear that the pensions savings in 
scope of the stronger nudge rules are not limited to pension schemes which contain insurance 
and regulated fund elements.

The stronger nudge requires pension scheme providers (including operators of SIPPs) to offer 
to book a Pension Wise guidance appointment for members in certain circumstances.

Scheme returns: Scheme returns for the tax year ending 5 April 2024 must be submitted via 
the new Managing Pension Schemes service. Additional information will also be requested in 
the updated scheme returns. SIPP returns will ask for more details at member level including 
in relation to land or property holdings, disposals, transactions; assets acquired and disposed of 
from or to a connected party; loans made or outstanding and repayment arrangements; and 
unquoted shares acquisitions and disposals. 

FCA rules on default options and cash warnings now in force: rules came into force on 1 
December 2023 requiring providers of non-workplace pension schemes to:

•	 offer a default investment option to new non-advised customers; and

•	 issue warnings to members holding more than 25% of their fund in cash for a sustained 
period regarding the risk of the fund value being eroded by inflation.

https://www.tlt.com/insights-and-events/in-focus/sipp-and-ssas/
https://www.tlt.com/insights-and-events/in-focus/sipp-and-ssas/
https://www.tlt.com/insights-and-events/publications/pensions-ombudsman-update-march-2024/
https://www.thepensionsregulator.gov.uk/en/document-library/code-of-practice
https://www.tlt.com/insights-and-events/insight/ensuring-an-effective-system-of-governance---ssass-and-sipps/?utm_medium=linkedin_corp&utm_campaign=SIPP_SSAS_governance&utm_id=Pensions_Insight
https://www.tlt.com/insights-and-events/insight/ensuring-an-effective-system-of-governance---ssass-and-sipps/?utm_medium=linkedin_corp&utm_campaign=SIPP_SSAS_governance&utm_id=Pensions_Insight
https://www.handbook.fca.org.uk/handbook/COBS/19/7.html
https://assets.publishing.service.gov.uk/media/66279b6dd29479e036a7e5f5/SIPP-What-you-need-to-know-v2.0.1.odt
https://www.fca.org.uk/publications/policy-statements/ps22-15-improving-outcomes-non-workplace-pensions
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Mr N1: trustee’s investment duties: co-professional trustee 
committed breach of trust
Facts
Mr N wished to set up a SSAS to facilitate an investment in 
Cape Verde hotels (developed by the Resort Group), having 
been told that he would be able to withdraw a tax-free cash 
sum and receive a high guaranteed return in the early years 
of investment. 

In January 2014, a SSAS was established with Rowanmoor 
Group plc (Rowanmoor) via an interim deed; Rowanmoor 
Trustees Ltd (RTL) was appointed the sole trustee. A month 
later, a deed of appointment and amendment plus definitive 
trust deed and rules (TDR) replaced the interim deed; these 
listed Mr N as a member trustee and RTL as the ‘continuing’ 
independent trustee. 

Rowanmoor wrote to Mr N stating that it could not advise 
on the suitability of and risks associated with the proposed 
investment. It suggested Mr N take appropriate legal 
and professional advice. The letter included a disclaimer 
excluding ‘all liability in connection with [the] proposed 
purchase of the investment or resulting from such purchase’. 
Mr N confirmed that he understood the risks. He instructed 
Rowanmoor to make the investment, signing a client 
agreement regarding the services they would provide, 
including RTL’s ongoing ‘professional responsibility as [the] 
independent trustee’ for the SSAS.

In 2018, Mr N complained that the investment had failed to 
meet his expectations, largely due to its very high fees; he 
tried to sell the investment but failed. Rowanmoor dismissed 
Mr N’s complaint. 

Decision 
TPO upheld Mr N’s complaint against RTL. Rowanmoor had 
discharged its responsibilities as administrator in a ‘broadly 
satisfactory’ manner. But RTL was held to have been at all 

material times a trustee – originally as sole, and later joint, 
trustee alongside Mr N. The investments chosen and held 
by the SSAS fell within RTL’s responsibilities. The relevant 
documentation did not establish RTL as a bare trustee 
with limited decision-making powers; in particular, the TDR 
stipulated that trustee decisions must be unfettered (it 
granted the trustees collectively wide powers of investment), 
and unanimous. 

While it was appropriate for Rowanmoor, the administrator, 
to expressly refuse to consider the suitability of and the risks 
of the investment, this was not true for the professional 
trustee. Had RTL fulfilled its duties in an appropriate manner, 
it would have been fully engaged in the investment selection 
process and warned Mr N regarding its suitability. By failing 
to do so, RTL exposed Mr N to an inappropriate investment 
which caused him financial detriment. Having regard to Mr 
N’s profile, trustee duties and the information available at 
the time, TPO was satisfied that a reasonable trustee, having 
exercised its powers with care and for the beneficiary’s best 
financial interests, would not have invested in this way. RTL’s 
failings constituted a breach of trust. 

TPO held RTL to a higher standard of care than Mr N due to 
its professional status. Mr N, as co-trustee, also fell short of 
fulfilling his investment duties; however, a lower standard 
applied to him. TPO also took into account that Mr N was 
not a member trustee at the time of the investment, and 
that Mr N was an ‘unsophisticated’ lay investor while RTL 
was a professional corporate trustee. Consequently, it was 
fair and equitable that Mr N should be allowed to pursue a 
claim against RTL. 

TPO decided that specific (rather than joint) apportionment 
of contributions was appropriate in this case, at 80% for RTL 
and 20% for Mr N. TPO directed RTL to reimburse Mr N for his 
losses, and pay £1,000 for the ‘materially significant’ distress 
and inconvenience he suffered.

1. PO-25984

Impact 
Trustees must ensure they are aware of and comply with 
their investment duties:

•	 Trustees are subject to statutory obligations when 
considering, making and holding investments. This 
includes obtaining proper advice before making 
an investment, ‘having regard to the need for 
diversification of investments’ and considering 
investments’ continued suitability.

•	 These duties cannot be excluded by disclaimer or 
exoneration and indemnity provisions: legislation 
prevents any attempt or agreement to exclude or 
restrict a trustee’s liability to take care or exercise 
skill in the performance of investment functions.

•	 Under common law, trustees must ‘take such care 
as an ordinary prudent man would’ when investing, 
act in the beneficiaries’ best financial interests and 
avoid ‘all investments attended with hazard’.

•	 Trustees should conduct due diligence as to the 
suitability of investments. In addition, they should 
be aware of industry guidance and intelligence: here, 
the government had issued warnings that there were 
serious issues with acquiring property in Cape Verde 
and that advice should be taken prior to making any 
such purchase. The FCA had also issued guidance in 
respect of unregulated collective investment schemes, 
labelling them ‘complex, opaque, illiquid and risky’. 

SSAS professional trustees and administrators should be 
clear on the role they have under their scheme rules and 
documentation and review their policies and procedures 
to ensure compliance with their duties.

https://www.pensions-ombudsman.org.uk/decision/2024/po-25984/n-1953-ltd-executive-pension-scheme-po-25984
https://www.pensions-ombudsman.org.uk/sites/default/files/decisions/PO-25984_0.pdf
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Mr N2: failure to spot a fraud
TPO has upheld a complaint that the administrator of a SIPP accepted a fraudulent instruction to withdraw monies.

Facts
In April 2019, Mr N emailed the administrator of his SIPP 
(Administrator) requesting the withdrawal of £20,000 from 
his SIPP, indicating that the money should be paid into the 
bank account the Administrator had on record for him. There 
were email exchanges about the payment, and he signed a 
risk warning letter. On 18 April, the Administrator emailed 
to confirm that the payment would be made by close of 
business on 29 April.

However, unknown to all parties, Mr N’s email account had 
been hacked prior to this date. As a result, exchanges which 
the Administrator believed were with Mr N were in fact with a 
fraudster. The fraudster asked to change the nominated bank 
account, and the Administrator sent instructions for doing so, 
requesting evidence in relation to the new account including 
an original or certified bank statement. A copy statement 
purporting to be certified by an accountant was returned.

Mr N noticed that payments had been made from his SIPP 
but had not arrived in his account, and asked his financial 
adviser to investigate, who then spotted the fraud. The 
Administrator offered to return half of the money (with Mr 
N’s financial adviser to pay the remainder). Mr N complained. 

Decision 
The complaint was upheld: TPO found that the 
Administrator had acted negligently. Although he had 
sympathy for the position the Administrator was confronted 
with, TPO found that it did not act with reasonable skill 
and care. The Administrator accepted ‘evidence’ without 
confirmation, despite the fact that the ‘certified copy’ 
wording was ‘clearly’ scanned and pasted at low resolution 
onto a document of much higher quality. The new bank was 

nowhere near Mr N’s home address, and the accountant 
was in a third different city. While this was all suspicious, ‘it 
may not have been determinative’. However, in the context 
of preceding emails with the fraudster (which mentioned 
unexplained (and unlikely) ‘little problems’ in accepting 
deposits, in quick succession asked for the transfer first to 
be made to an overseas and then to a third party account, 
and which were written in ‘flawed’ English), an administrator 
acting with reasonable skill and care should have been 
prompted to carry out additional checks.

The Administrator’s terms did not restrict liability for loss 
caused as a direct result of negligence. The determination 
helpfully runs through the elements that need to be 
established for a negligence claim to be successful, the first 
being whether a duty of care was owed. Case law holds that, 
where a party possessing a special skill undertakes to apply 
that skill for the assistance of another person who relies 
upon such skill, a duty of care arises; here, Mr N was relying 
on the Administrator to carry out professional administration 
services. TPO considered ‘each of the foundations upon 
which a duty of care is based’ (set out in Caparo Industries 
v Dickman): damage that is foreseeable; a sufficiently 
proximate relationship between parties; and for it to be fair 
just and reasonable to impose a duty of care. All of these 
were met.

TPO found that Mr N had acted reasonably to mitigate his 
loss, raising queries promptly and subsequently chasing. 
TPO held that, but for the Administrator’s negligence, 
there would have been no loss (it did not consider Mr N or 
his financial adviser’s conduct amounted to contributory 
negligence). He ordered the Administrator to reimburse 
Mr N, and to pay £1,000 for the serious distress and 
inconvenience caused.

Impact 
There is plenty that administrators of SIPP and SSAS 
schemes can take from this determination. 

While TPO ‘did not wish to be prescriptive’ as to 
additional reasonable steps the Administrator should 
have taken, he suggested these might have included 
contacting both Mr N, and the individual who had 
supposedly certified the statement, by telephone 
(while the Administrator required certification to 
include a telephone number, it did not use this to follow 
up). To avoid finding that a number provided links 
directly back to a fraudster, TPO recommended that a 
publicly available switchboard number should be used. 

Scheme administrators need to look at the picture 
as a whole: while one possible ‘flag’ might have a 
reasonable explanation, a few together (as was the 
case here) should set alarm bells ringing.

Now more than ever, as TPR’s General Code comes into 
force, internal controls and governance need to be up 
to scratch. Schemes should review their processes on 
payments. Are they fraud-proof, thorough, and tested?

This was a relatively unsophisticated one-off fraud. 
But schemes now need to be on the alert on a daily 
basis for cyber attacks and scams as these grow in 
complexity and spread, and ensure they are prepared 
for the challenge.

2. CAS-38681-W2H9

https://www.pensions-ombudsman.org.uk/decision/2023/cas-38681-w2h9/hornbuckle-mitchell-sipp-cas-38681-w2h9
https://www.pensions-ombudsman.org.uk/sites/default/files/decisions/CAS-38681-W2H9.pdf
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Mr K3: a high risk investment for a low-risk investor
Mr K complained that a company with FCA permission to arrange deals in investments (the Arranger) set up a SSAS for him which then 
invested in high risk and unregulated bonds. Mr K lost the money he invested.

Facts 
Mr K wished to invest in Red Ribbon Asset Management plc 
(RRAM) Bonds, and engaged the Arranger to advise on and 
set up a SSAS to make the investment through. Mr K filled out 
forms noting that he was not a ‘Sophisticated’ or ‘Professional 
Investor’, but that he was a ‘High Net Worth Individual’. 
However, he went on to sign a contradictory ‘Sophisticated 
Investor Statement’, and his bond application warranted, 
amongst other things, that he was experienced in business 
matters, could bear the economic risk of the investment, and 
had no need for liquidity of his investment. He authorised the 
investment in RRAM Bonds on an execution only basis. The 
‘highly unusual’ investment failed, and Mr K complained. 

Decision
FOS’ investigator found that Mr K was in fact a low risk 
investor with limited sophistication, despite the content 
of his application form and certificate. If the Arranger had 
looked into the discrepancy between his documents, it 
should have discovered this and prevented the investment. 

The investigator was also concerned about high charges. Mr 
K paid some £1,530 in initial charges – just over 9% of the 
£16,700 he’d transferred to the SSAS.

FOS held that the Arranger did not meet its obligations 
to Mr K under the FCA’s ‘Principles for Businesses’ (PRIN). 
If the Arranger had conducted its business with skill, care 
and diligence (Principle 2) and taken reasonable care to 
organise and control its affairs responsibly and effectively, 
with adequate risk management systems (Principle 3), it 
should have, for example, identified that a significant number 
of referrals had recently been made by one referrer for 
investments in RRAM Bonds. It should have ‘realised that 

something might be amiss and looked into things further’, 
rather than simply processing Mr K’s instruction.

Principle 8 says a firm must manage conflicts of interests fairly, 
both between itself and its customers, and between its clients. 
Mr S, who made the introduction to Mr K, was employed both 
by the Arranger and by RRAM plc, which stood to profit from 
investment in RRAM Bonds. There was therefore in FOS’ view 
a clear and ‘very unsatisfactory’ conflict of interest, which the 
Arranger failed to identify or manage. 

Even had there been no conflict, there was a clear risk of 
consumer detriment. FOS found the Arranger at fault: if it 

had not processed Mr K’s SSAS application, he wouldn’t have 
gone ahead with the investment, and would have retained 
his monies. FOS ordered the Arranger to restore Mr K to the 
position he would have been in but for their involvement, 
plus pay back the fees they had charged (with interest).

Ordinarily redress is ordered to be paid into the pension 
arrangement. Here it was not appropriate, as it was unclear 
that Mr K needed a SSAS at all. Further, if Mr K could not 
wind up the SSAS easily due to the illiquid RRAM Bonds 
investment, then ‘it would be fair’ for the Arranger to pay 
five years’ future SSAS administration fees.

3. Decision Reference DRN-43081882

Impact 
Although the Decision is in respect of an arranger, it sets 
out some interesting points, not least in relation to FOS’ 
jurisdiction and approach.

Here, FOS examined whether it had jurisdiction to consider 
the complaint at all, as a SSAS is an occupational pension 
scheme, and establishing and administering one is not 
a regulated activity. However, making the investment 
instruction for the purchase of the RRAM Bonds fell 
within the regulated activity of ‘Making arrangements for 
another person… to buy, sell, subscribe for or underwrite 
a particular investment which is… a security’, and so 
FOS held that it could consider a complaint about the 
Arranger’s part in arranging the investment for Mr K. 

The Arranger had complained about FOS’ approach, 
arguing that FOS had ‘substituted a completely different 
complaint’ and introduced ‘difficult to understand’ points 

on conflicts at a late stage. In answer, FOS explains that 
it has ‘an inquisitorial remit’ which means it will ‘look at 
the whole picture’. Even if a complaint is on the basis of a 
specific point that FOS finds is not relevant, FOS is not then 
confined to just considering that point. ‘Unlike the courts, 
we don’t require formal pleadings and we’ll consider, even 
where a complainant is legally represented, the complaint 
more broadly’. Where FOS relies on a new argument, it 
usually, in the interests of fairness, issues a provisional 
decision to allow further comment as was the case here. 

The decision is also a reminder of the importance and 
operation of PRIN (which FOS felt the Arranger ‘did not fully 
appreciate’). ‘The Principles always have to be complied 
with… specific rules do not supplant them and cannot be 
used to contradict them’. On that basis, FOS’ decision that 
there was no requirement to carry out an appropriateness 
test under COBS 10 was not the end of the matter.

https://www.financial-ombudsman.org.uk/decision/DRN-4494882.pdf
https://www.financial-ombudsman.org.uk/decision/DRN-4494882.pdf
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Mr R4: assessing financial loss in a delay case 
Mr R complained that the administrator of his SIPP (Administrator) caused delays to the transfer of his holdings in a SIPP and did not 
keep him updated on how the transfer was progressing, leading him to miss out on the investment he wished to make. 

Facts
Mr R was concerned about the possible implications of 
the UK’s departure from the EU at the end of 2020, and 
so wanted monies in his SIPP to be held in Japanese Yen 
rather than Sterling. As the SIPP did not have a Yen option, 
he requested to transfer his benefits to a different SIPP 
(Receiving SIPP). 

Following a series of errors and delays, the process did not 
complete until 16 October 2020 – despite much chasing 
from Mr R. The initial Adjudicator’s Opinion found that the 
transfer was delayed by 29 working days (noting that it 
held 5 working days as a reasonable period for each stage 
of the transfer process to take). The delay amounted to 
maladministration. The Adjudicator determined that the 
transfer should have happened on 7 September 2020, and 
ordered that Mr R be restored to the position he would have 
been in had the transfer been made at that date.

Decision 
The Administrator accepted the Adjudicator’s Opinion that, 
but for their maladministration, the transfer would have 
completed on 7 September. They did not, however, agree on 
the method of calculating the financial loss that occurred 
during the period of delay. TPO therefore had to address this 
issue, and reach a decision on what investment decision Mr R 
would have made at that point.

It turned out that despite Mr R’s intentions, Japanese Yen was 
not an investment option in the Receiving SIPP, and so Mr R’s 
loss and compensation could not be linked to the fluctuation 
in the exchange rate between Sterling and Yen during the 
period of delay, as he had initially requested. He subsequently 
submitted that he would have invested in the Baillie Gifford 

Japanese Smaller Companies Accumulation Fund (the Baillie 
Gifford Fund) had he received the money in September. 

...it may be necessary for a tribunal to 
be more sceptical than simply to accept 
what an investor says.

To address the question of the benefit of hindsight, TPO asked 
itself why Mr R did not make the investments he claimed he 
would have done in September 2020, at the point the cash 
was finally received (in October 2020). Mr R said he believed 
he had already missed out on the recovery in equity markets 
and decided to wait for a market downturn. He eventually 
reinvested in the December, as a downturn did not materialise. 
The Baillie Gifford Fund achieved strong returns during the 
September to October delay period. While it was impossible 
to establish, with certainty, exactly what action Mr R would 
have taken if the cash had been transferred on time, based 
on his investment experience and knowledge of the Japanese 
market, and the advice that he and his bank were giving to 
their own clients at the time, TPO found on the balance of 
probabilities, that Mr R would have intended the cash to be 
fully invested in the Baillie Gifford Fund. 

On balance, TPO also found that it was likely that Mr R would 
have sold all of his Baillie Gifford Fund in mid-October 2020 
(the fact that he chose not to invest in the Baillie Gifford 
Fund when the delayed monies did arrive indicated that the 
investment had become less attractive and suggested that he 
may have taken profit around that time). For these reasons, 

TPO found that Mr R would have held the investment in the 
Baillie Gifford Fund during the relevant period of 7 September 
to 16 October 2020. 

TPO ordered the Administrator to put Mr R back into the 
position he would have been in if the cash from the SIPP 
had been transferred to the Receiving SIPP on 7 September 
and invested in the Baillie Gifford Fund. It was also ordered 
to reimburse his platform charges for the period of delay 
plus interest, and pay him £1,000 for the serious distress and 
inconvenience (the delay and poor communications having 
caused him to suffer serious anxiety, impacting on his long-
term health). The Administrator should also cover any related 
tax charges and the cost of determining the loss.

Impact
TPO here had to decide on the balance of probabilities 
how Mr R would have invested, to calculate his loss. 
Referring to the Tenconi and North Star cases, TPO said 
that it had to consider whether Mr R’s ‘detailed and 
compelling’ submission was based on the benefit of 
hindsight, and therefore its job was to test the evidence 
rigorously ‘by reference to logical self-consistency’.

Such a question is a factual one for TPO (considering, 
for example, the member’s pattern of investing and 
financial experience), but with the burden on the 
member to show what he would have done had the 
money arrived on the correct date. TPO notes that 
sometimes it may be necessary for a tribunal to be more 
sceptical than simply to accept what an investor says. 

4. CAS-60559-J2R8

https://www.pensions-ombudsman.org.uk/decision/2024/cas-60559-j2r8/james-hay-modular-isipp-cas-60559-j2r8
https://www.pensions-ombudsman.org.uk/sites/default/files/decisions/CAS-60559-J2R8.pdf
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TLT’s SIPP & SSAS Practice

Your ‘one stop shop’ for all legal matters affecting SIPP &  
SSAS schemes.

Our national team understands the issues facing SIPP and SSAS providers. We provide a 
responsive service, delivering clear solutions based on commercial and practical reality, 
to help clients achieve their aims.

The lawyers are dynamic, very practical and commercially 
minded, with the ability to explain highly technical 
subjects in simple language.
Chambers 2022 (for TLT Pensions)

Why TLT
•	 Experienced team with deep SIPP & SSAS expertise.

•	 We understand how SIPPs & SSASs are structured and the relevant legal issues.

•	 Able to advise on all three regulators: HMRC, The Pensions Regulator and the FCA.

•	 We understand the commercial needs of our clients and the nuances of the pensions 
market, so we adapt our strategic advice on dealing with complaints and tactical 
approach to find the best fit.

•	 We have unrivalled experience of running outsourced complaints projects in financial 
services – we can deliver a cost-effective and efficient resolution to portfolio complaint 
risks for clients.

•	 We work to resolve complaints and disputes at an early stage where appropriate, 
minimising cost and management time for clients.

tlt.com

Damien Garrould  
Partner, Pensions 
T +44 (0)333 006 1166 
M +44 (0)7890 596 178 
E damien.garrould@tlt.com

Emma Bradley  
Partner, Tax  
T +44 (0)333 006 1282 
M +44 (0)7747 462 131 
E emma.bradley@tlt.com

Paul Gair 
Partner, Banking & Financial Services Litigation  
T +44 (0)333 006 0092 
M +44 (0)7825 081 375 
E paul.gair@tlt.com 

For more information go to our SIPP & SSAS Hub

http://www.tlt.com
https://www.tlt.com/insights-and-events/in-focus/sipp-and-ssas/


TLT LLP and TLT NI LLP (a separate practice 
in Northern Ireland) operate under the TLT 
brand and are together known as ‘TLT’. 
Any reference in this communication or its 
attachments to ‘TLT’ is to be construed as 
a reference to the TLT entity based in the 
jurisdiction where the advice is being given. 
TLT LLP is a limited liability partnership 
registered in England & Wales number 
OC308658 whose registered office is at One 
Redcliff Street, Bristol, BS1 6TP. TLT LLP is 
authorised and regulated by the Solicitors 
Regulation Authority under ID 406297.

In Scotland TLT LLP is a multinational 
practice regulated by the Law Society  
of Scotland.

TLT (NI) LLP is a limited liability partnership 
registered in Northern Ireland under ref 
NC000856 whose registered office is at River 
House, 48–60 High Street, Belfast, BT1 2BE

TLT (NI) LLP is regulated by the Law 
Society of Northern Ireland under ref 9330.

TLT LLP is authorised and regulated by 
the Financial Conduct Authority under 
reference number FRN 780419. TLT (NI) LLP 
is authorised and regulated by the Financial 
Conduct Authority under reference number 
807372. Details of our FCA permissions can 
be found on the Financial Services Register 
at https://register.fca.org.uk

tlt.com/contact

Belfast  |  Birmingham  |  Bristol  |  Edinburgh  |  Glasgow  |  London  |  Manchester  |  Piraeus

http://www.tlt.com/contact/
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