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General Terms and Conditions of TheRockGroup Holding B.V.
1 January 2014
1. General
1. These terms and conditions apply to all offers, quotations and agreements between TheRockGroup Holding B.V., trading under the name TheRockGroup, and a client, unless expressly agreed otherwise in writing.
2. These terms and conditions also apply to agreements with TheRockGroup for the performance of which TheRockGroup engages third parties.
3. The applicability of any purchasing or other terms and conditions of the client is expressly rejected.
4. If one or more provisions of these general terms and conditions are, at any time, wholly or partially null and void or are annulled, the remaining provisions of these general terms and conditions shall remain fully applicable. TheRockGroup and the client shall then consult with each other in order to agree on new provisions to replace the nullified or annulled provisions, whereby the purpose and intent of the original provisions shall be observed as far as possible.
2. Quotations and Offers
1. All quotations and offers made by TheRockGroup are non-binding, unless the quotation specifies a period for acceptance.
2. The prices stated in a quotation or offer are exclusive of VAT.
3. If the acceptance, whether or not on minor points, deviates from the offer contained in the quotation or offer, TheRockGroup shall not be bound by it.
4. Offers or quotations do not automatically apply to future orders.
3. Provision of Services
1. TheRockGroup enters into the agreement from a professional and independent position. The manner in which the assignment is performed shall be determined in consultation with the client.
2. TheRockGroup shall perform the agreement to the best of its knowledge and ability and in accordance with the requirements of sound professional practice. This obligation shall be regarded as an obligation to perform to the best of its ability, and no guarantees are given with regard to any intended result.
3. If and insofar as the proper performance of the agreement so requires, TheRockGroup shall be entitled to have certain activities carried out by third parties.
4. The client shall ensure that all information which TheRockGroup indicates is necessary, or which the client should reasonably understand to be necessary for the performance of the agreement, is provided to TheRockGroup in a timely manner. If the information required for the performance of the agreement has not been provided to TheRockGroup in a timely manner, TheRockGroup shall be entitled to suspend performance of the agreement and/or charge the client for any additional costs resulting from the delay at the usual rates.
5. TheRockGroup shall not be liable for any damage of whatever nature resulting from incorrect and/or incomplete information provided by the client.
6. If it has been agreed that the agreement will be performed in phases, TheRockGroup may suspend the performance of parts belonging to a subsequent phase until the client has approved the results of the preceding phase in writing.
7. If the client and/or TheRockGroup choose to perform (parts of) the agreement at the client's premises, the client shall provide TheRockGroup, free of charge, with an adequate workspace and communication facilities.
4. Provision of Information by the Client
1. The client guarantees the accuracy, completeness and reliability of the data and documents made available to TheRockGroup, including where such information originates from third parties.
2. If and insofar as the client so requests, the documents provided shall be returned to the client.
5. Amendments to the Agreement
1. If, during the performance of the agreement, it becomes apparent that amendments or additions are necessary for its proper performance, the parties shall amend the agreement in a timely manner and in mutual consultation.
2. If the nature, scope or content of the agreement is changed, whether at the request or instruction of the client, the competent authorities, etc., and this results in a qualitative and/or quantitative change to the agreement, this may have consequences for what was originally agreed. As a result, the originally agreed amount may also be increased or decreased. TheRockGroup shall, insofar as possible, provide a price quotation for this in advance.
3. An amendment to the agreement may also result in a change to the originally specified period for performance. The client accepts the possibility of amendments to the agreement, including changes to the price and the period for performance.
4. If the agreement is amended, including by way of an addition, TheRockGroup shall be entitled to commence implementation thereof only after the client has agreed to the price and other conditions specified for such implementation, including the time at which the amended agreement will be performed. Failure to perform, or failure to immediately perform, the amended agreement shall not constitute a breach of contract by TheRockGroup and shall not constitute grounds for the client to terminate or cancel the agreement.
5. Without being in default, TheRockGroup may refuse a request to amend the agreement if such amendment could have qualitative and/or quantitative consequences, for example for the activities to be performed or goods to be supplied in that context.
6. Confidentiality and Non-Disclosure
1. TheRockGroup shall maintain confidentiality towards the client with regard to third parties, unless disclosure is required in the context of the performance of the agreement and with the client's consent, or where there is a legal or professional obligation to disclose such information. An exception may also be made where TheRockGroup acts on its own behalf in disciplinary, civil or criminal proceedings, in which relevant information or documents may be of importance.
2. TheRockGroup shall refrain from publicly disclosing substantive material attributable to the client, including reports and advice insofar as these are not intended for public disclosure, as well as statements or conduct that could harm the interests of the client.
3. TheRockGroup shall impose the obligations arising from this article on any third parties it engages.
4. TheRockGroup shall be entitled to refer to work performed or assignments carried out for the purpose of indicating TheRockGroup's experience to potential clients of TheRockGroup.
7. Intellectual Property
1. Without prejudice to the provisions of Article 5 of these terms and conditions, TheRockGroup reserves the rights and powers to which it is entitled under the Dutch Copyright Act.
2. All documents provided by TheRockGroup, such as reports, advice, designs, sketches, drawings, software, etc., are intended solely for use by the client and may not be reproduced, published or disclosed to third parties by the client without TheRockGroup's prior consent.
3. TheRockGroup also reserves the right to use knowledge acquired or expanded through the performance of its work for other purposes, provided that no confidential information is disclosed to third parties.
8. Fees and Costs
1. For offers and agreements in which a fixed fee is offered or agreed, paragraphs 2, 4, 5, 6, 7 and 8 of this article shall apply. If no fixed fee is agreed, paragraphs 3 through 8 of this article shall apply.
2. The parties may agree on a fixed fee when entering into the agreement. The fixed fee is exclusive of VAT.
3. If no fixed fee is agreed, the fee shall be determined on the basis of the actual hours worked. The hourly rate shall be agreed with the client, where possible on the basis of the quotation or indication provided.
4. The fee and any cost estimates are exclusive of VAT.
5. For assignments with a duration of more than four weeks, the costs due shall be invoiced periodically.
6. If TheRockGroup agrees a fixed fee or hourly rate with the client, TheRockGroup shall nevertheless be entitled to increase this fee or rate. TheRockGroup may pass on price increases if it can demonstrate that significant price changes have occurred between the time of the offer and delivery, for example with regard to wages.
7. Travel expenses shall be charged on the basis of a mileage allowance or the actual cost of public transport, only after prior consultation with the client. Accommodation expenses shall only be incurred after prior consultation with the client and shall be charged at the actual costs insofar as these are reasonable.
8. TheRockGroup shall charge the VAT due to the client.
9. Transaction Fee
1. If the client has agreed a transaction fee with TheRockGroup, the following shall apply in addition to the provisions of Article 7.
2. The amount of the transaction fee shall be determined on the basis of the transaction amount and in accordance with what the client and TheRockGroup have agreed regarding the calculation of the transaction fee.
3. The transaction fee shall be payable by the client on the transaction date.
4. The client shall also owe the transaction fee if a transaction is subsequently concluded within two years after termination of the assignment, in which the client is directly or indirectly involved as a party and which transaction was partly prepared through activities performed by TheRockGroup during the term of the assignment.
10. Payment and Collection Costs
1. Payment must be made within 14 days of the invoice date, in a manner specified by TheRockGroup and in the currency in which the invoice was issued. Set-off is not permitted. Objections to the amount of the invoices shall not suspend the payment obligation.
2. After 30 days have elapsed from the invoice date, the client shall be in default. From the moment of default, the client shall owe interest of 1% per month on the amount due and payable, unless the statutory interest rate is higher, in which case the statutory interest rate shall apply. Interest on the amount due and payable shall be calculated from the moment the client is in default until the full amount owed has been paid.
3. In the event of liquidation, bankruptcy or suspension of payments by the client, TheRockGroup's claims against the client and the client's obligations towards TheRockGroup shall become immediately due and payable.
4. If the client fails to fulfil, or is in default with, its obligations in a timely manner, all reasonable costs incurred to obtain payment out of court shall be borne by the client. Extrajudicial collection costs shall be calculated on the basis of what is customary in Dutch debt collection practice, currently the calculation method according to the Voorwerk II Report. If, however, TheRockGroup has incurred higher collection costs that were reasonably necessary, the actual costs incurred shall be eligible for reimbursement. Any legal and enforcement costs incurred shall likewise be recovered from the client. The client shall also owe interest on the collection costs due.
11. Term and Termination
1. TheRockGroup shall provide an indication of the duration and/or scope of the agreement. If an end date has been agreed, the work or assignment shall end on that date. Since the duration of the assignment may be affected by various factors, the period within which the work or assignment must be completed shall only be regarded as a strict deadline if this has been expressly agreed. If the performance period is exceeded, the client must give TheRockGroup written notice of default.
2. Both parties may terminate the agreement in writing at any time. In such case, the parties must observe a notice period of at least four weeks.
3. If the client terminates the agreement prematurely, TheRockGroup shall be entitled to compensation for the resulting and demonstrable loss of assets, unless the termination is based on facts and circumstances attributable to TheRockGroup. The client shall also be obliged to pay the invoices for work performed up to that point. The provisional results of the work performed up to that point shall therefore be made available to the client subject to reservation.
4. If TheRockGroup terminates the agreement prematurely, TheRockGroup shall, in consultation with the client, ensure the transfer of any remaining work to be performed to third parties, unless the termination is based on facts and circumstances attributable to the client.
5. If the transfer of the work results in additional costs for TheRockGroup, these costs shall be charged to the client.
12. Dissolution of the Agreement
1. TheRockGroup shall be entitled to suspend performance of its obligations or dissolve the agreement if:
· the client fails to fulfil its obligations under the agreement, or fails to fulfil them fully;
· after the agreement has been concluded, circumstances become known to TheRockGroup that provide good reason to fear that the client will not fulfil its obligations. If there is good reason to fear that the client will only partially or improperly fulfil its obligations, suspension shall only be permitted insofar as justified by the breach;
· the client was requested, upon entering into the agreement, to provide security for the fulfilment of its obligations under the agreement and such security is not provided or is insufficient.
2. TheRockGroup shall furthermore be entitled to dissolve the agreement if circumstances arise that are of such a nature that performance of the agreement is impossible or can no longer reasonably be required according to standards of reasonableness and fairness, or if circumstances otherwise arise that are of such a nature that the unchanged continuation of the agreement cannot reasonably be expected.
3. If the agreement is dissolved, TheRockGroup's claims against the client shall become immediately due and payable. If TheRockGroup suspends performance of its obligations, it shall retain its rights and claims under the law and the agreement.
4. Upon dissolution of the agreement, the client shall be liable for any damage suffered by TheRockGroup as a result thereof, in addition to the matters described in Article 10, paragraph 4.
13. Remedy and Liability
1. Before proceeding with termination of the agreement within the meaning of Article 9(b), or in the event of a demonstrable and attributable failure in the performance of the work or assignment, the client shall give TheRockGroup the opportunity to improve or repeat the work or assignment at TheRockGroup's expense.
2. If TheRockGroup should be liable, such liability shall be limited to the provisions set out in this article.
3. TheRockGroup shall only be liable for demonstrable and attributable failures in the performance of the agreement insofar as these result from gross negligence and failure to observe the minimum level of care, expertise and professional competence that may reasonably be relied upon. If a failure is caused by the client providing incorrect or incomplete information, data or documents, TheRockGroup shall not be liable for any resulting damage. Any liability shall be limited to a maximum of the invoice value of the order, or at least the part of the order to which the liability relates, calculated over a maximum period of three months.
4. In all cases, TheRockGroup's liability shall be limited to the amount paid out by its insurer, where applicable.
5. The client shall indemnify TheRockGroup against claims by third parties for damage caused by the client providing incorrect or incomplete information to TheRockGroup.
6. Any liability for acts and failures of any kind by third parties engaged by TheRockGroup is excluded.
7. Damage resulting from inaccuracies in texts or printed materials or messages sent via electronic means of communication that have been checked and/or approved by the client may not be recovered by the client from TheRockGroup.
14. Force Majeure
1. For the purposes of these general terms and conditions, force majeure shall mean, in addition to what is understood to constitute force majeure under the law and case law, all external causes, whether foreseen or unforeseen, over which TheRockGroup has no control but as a result of which TheRockGroup is unable to fulfil its obligations. Strikes within TheRockGroup's business shall also be included.
2. TheRockGroup shall also be entitled to invoke force majeure if the circumstance preventing (further) performance arises after TheRockGroup should have fulfilled its obligation.
3. During a situation of force majeure, TheRockGroup's obligations shall be suspended. If the period during which TheRockGroup is unable to fulfil its obligations due to force majeure lasts longer than two months, both parties shall be entitled to dissolve the agreement without either party being obliged to pay damages.
4. If, upon the occurrence of the force majeure event, TheRockGroup has already partially fulfilled its obligations, or can only partially fulfil its obligations, it shall be entitled to invoice the part already performed or capable of being performed separately, and the client shall be obliged to pay this invoice as if it concerned a separate contract. This shall not apply, however, if the part already performed or capable of being performed has no independent value.
15. Limitation Period
1. Unless otherwise provided in these general terms and conditions, all claims and other rights of the client against TheRockGroup, on whatever grounds, in connection with the performance of the work or assignment by TheRockGroup shall lapse one year after the moment at which the client became aware, or could reasonably have become aware, of the existence of such claims or rights.
16. Applicable Law and Disputes
1. All legal relationships to which TheRockGroup is a party shall be governed exclusively by Dutch law, even if an obligation is wholly or partially performed abroad or if the party involved in the legal relationship is domiciled there. The applicability of the United Nations Convention on Contracts for the International Sale of Goods (CISG) is excluded.
2. The court in the place where TheRockGroup has its registered office shall have exclusive jurisdiction to hear disputes, unless mandatory statutory provisions provide otherwise. Nevertheless, TheRockGroup shall be entitled to submit the dispute to the court having jurisdiction under the law.
3. The parties shall resort to the courts only after making every possible effort to resolve a dispute through mutual consultation.
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