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How Defendants Avoid Plaintiff Details with QSFs

Jeremy Babener | Structured Consulting

Qualified Settlement Funds (QSFs)
can provide defendants a faster and
easier path to closing settlement dis-
cussions, often allowing the parties to
separate without resolving, or even
discussing, a variety of issues. This ar-
ticle identifies many of the benefits for
defendants and plaintiffs, and provides
helpful background for those who have
not taken advantage of QSFs before. We
also include practical thoughts from many
experts who are regularly involved in set-
tlement advising and negotiating.

In short, QSFs can often be used
to expedite settlements and deliver on
defendants’ primary goals—namely, re-
lease from liability and an immediate tax
deduction—without getting entangled in
plaintiffs’ settlement planning decisions
and lien issues. This sometimes under-
utilized tool can be a solution not just for
defendants, but also a tremendous ben-
efit to plaintiffs.

— Continued on next page
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Everybody Wins

Letter from the President
David C. Anderson, Esq. | Collins Einhorn Farrell, PC

Celebrating 15 Years!

Would you believe that our beloved
PLDF is a teenager now? Seems like just
yesterday that it was taking its first steps
under the guidance of Tom and Chris
Jensen. And now, we’re celebrating our
15th anniversary! And like any teenager,
the PLDF is brimming with energy, enthu-
siasm, and a bit of rebellious spirit. Over

the past 15 years, we've grown, we've
learned, and we've definitely had our fair
share of adventures.

From navigating those first days as a
start-up in the professional liability com-
munity to a sell-out annual meeting in
Denver 2023, the PLDF has truly come
of age. We've faced challenges head-
on (i.e. the pandemic), learned valuable

— Continued on page 13
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How Defend

History of QSFs

Officially becoming available in 1993,
Qualified Settlement Funds were borne
from the statutory concept of the “desig-
nated settlement fund.” Before QSFs, de-
fendants often found themselves entan-
gled in convoluted settlement processes,
waiting for plaintiffs to resolve lien issues
and make settlement planning decisions.

Unavoidable inefficiency marked the
pre-QSF era. Defendants were caught
in limbo, with hands tied until plaintiffs
decided on their course of action. Or
alternatively, defendants would insist
on finalizing settlement, using available
leverage (including increased payouts) to
convince plaintiffs to forego potential val-
ue by rushing. It was an era without good
alternatives to significant delays, uncer-
tainty, and for plaintiffs, resulting financial
instability. Says lawsuit settlement expert
and trust attorney Michele Fuller, “Before
QSFs, we lacked the ability to give both
sides what they needed. You really had
to choose between defense and plaintiff
benefits.”

By leveraging QSFs, defendants can
now obtain a release, make payment,
and secure their tax deduction. This was
a fundamental change. The settlement
process was no longer a protracted battle
but a streamlined procedure. Settlement
planning expert Greg Maxwell writes,
“QSFs shifted the paradigm. They boiled
the settlement process down to a single
issue — the settlement amount. Once we
nail that down, QSFs give us the means
to close settlement negotiations, even
when plaintiffs have many issues that still
need working out.”

The benefits of QSFs for defendants
are manifold. Besides the obvious finan-
cial advantages, QSFs offer defendants
peace of mind. QSFs allow defendants
a way to get what they need without
forcing plaintiffs to sacrifice the chance
to thoughtfully make life-changing deci-

sions, which, in turn, protects defendants
for lingering liability concerns.

The Benefits of QSFs for Defendants

QSFs offer many benefits to defend-
ants. Primarily, they are an immediate
release from liability, the ability to make
immediate payment, and the resulting
tax deduction, all while steering clear of
plaintiffs’ settlement planning decisions
and lien issues. QSFs, when used judi-
ciously, can streamline the settlement
process, benefiting both defendants and
plaintiffs alike.

1. Inmediate Release from Liability

Prompt release from liability is in-
credibly important to most defendants.
Arriving at an acceptable payout is often
a hard-fought success. And, especially
when many plaintiffs are involved, de-
fendants remain unsure if their liability
is limited and closed until the settlement
is signed. With the size of the payout
known, securing a full liability release as
soon as possible is typically the top prior-
ity. QSFs make this possible, even with
many loops still open for plaintiffs.

To understand the significance of
this benefit, consider the following hypo-
thetical. Corporation X is entangled in a
mass tort lawsuit. The legal proceedings
have been drawn out over years, and
finally, both parties agree on a settlement
amount. But, plaintiffs’ counsel informs
Corporation X that plaintiffs need at least
a year to allocate and structure amounts
among plaintiffs, negotiate third-party
liens, and establish various trusts.

Corporation X, eager to be done
with the dispute, opts to use a QSF. In
exchange for a full release, Corporation
X transfers the settlement amount to the
QSF. Plaintiffs take more than two years
to process their many decisions—but this
is no matter to Corporation X.
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QSFs allow defendants a way to get what they need
without forcing plaintiffs to sacrifice the chance to
thoughtfully make life-changing decisions, which, in turn,
protects defendants for lingering liability concerns.

“We consistently see that defendants
prefer securing that immediate and full
release by using a QSF,” says Rachel
McCrocklin of Eastern Point Trust Com-
pany. “There’s just too much uncertainty
about how long plaintiffs will need to sort
out each issue—and there’s nothing that
defendants need that they’re not getting.”
Eastern Point has been a QSF thought
leader for some time, developing case
law and efficiencies to make QSFs easier
to use.

Critically, the immediate release from
liability avoids the possibility that some
plaintiffs change their minds about the
negotiated-for settlement amount. With-
outit, drawn out discussions of settlement
agreement language, and settlement
planning, maintain unpredictability. For
many defendant companies, unpredict-
ability necessitates liability reserves, a
poor use of capital especially when capital
costs are high. Continued unpredictability
also distracts company decision-makers
who are needed to manage and monitor
an ongoing and significant open loop.

Says Joe Di Gangi, settlement plan-
ning expert and Former President of the
Society of Settlement Planners, “De-
fendants often want to move fast to pay
before the plaintiff has had time to plan.
QSFs can be invaluable by giving both
sides what they need.”

2. Prompt Payment and
Tax Deduction

Once a full release is obtained, the
next most important goal is obtaining the

benefit of the tax deduction. For defend-
ants, the ability to make prompt payment
and reap the resulting tax deduction can
be very valuable. Every dollar of deduction
avoid tax on a dollar of unrelated business
income. QSFs address this need.

Ordinarily, a defendant may only de-
duct a settlement payment once a plaintiff
(or their attorney) receives the amount.
Under the “economic performance” rules,
an accrual-basis taxpayer that makes
payment to a settlement fund, or segre-
gates amounts in a separate account,
cannot deduct that value. However,
QSF regulations overrule the restriction,
permitting defendants to deduct amounts
paid to QSFs. Treas. Reg. § 1.468B-
3(c). This is even true for amounts that
defendants might get back, provided that
the refund is contingent upon the consent
of third parties (e.g., a court, agency, or
plaintiffs).

Put simply, the rules allow defendants
to accrue deductions immediately upon
making payment, rather than waiting for
conditions and events that will occur later,
perhaps much later.

Says tax attorney Matt Meltzer, “The
timing of the deduction for a settlement
payment is typically critical to defendants’
tax planning and often drives the timing
of settlement payment. Without the QSF
deduction rules defendants would hold
off on paying into a settlement fund until
shortly before distributions are due to the
plaintiffs. In many cases, that timeline of
events takes years.”

Fortunately, the defendants’ tax ben-
efits do not come at the expense of the

plaintiffs. Use of a QSF, a separate tax-
able entity, preserves the tax treatment
for plaintiffs. If payments received from
the defendant would be tax-free, they're
still tax-free when received from a QSF.
Treas. Reg. § 1.468B-4. The tax benefits
to defendants and plaintiffs are not mutu-
ally exclusive, creating a practical settle-
ment solution.

3. Avoidance of Plaintiff Settlement
Planning Decisions

When a defendant transfers the
agreed-upon settlementamount to a QSF,
its involvement in the process effectively
ends. It is no longer required, nor obli-
gated, to engage in the intricacies of the
plaintiffs’ settlement planning decisions.
This separation ensures that defendants
can avoid issues of allocation between
plaintiffs, potential lien considerations,
steps to preserve public benefits, or pa-
perwork to effect structured settlements.

Avoiding the plaintiffs’ settlement
planning decisions significantly expedites
the settlement process for a defendant.
It eliminates potential delays that could
arise from disagreements over fund
distributions and other plaintiff-related
decisions. For example, without QSFs,
defendants care far more whether and
how plaintiffs will defer their right to future
payments.

The administration of a QSF, when
handled by a professional third-party
trustee and administrator, is designed to
provide fair and appropriate distribution of
the funds. Nowadays this is typical. The
defendant’s exit from the process simpli-
fies its role and allows plaintiffs the time
to make decisions while not extending
negotiations with a highly adverse party.

Says leading settlement planner Jack
Meligan, “It's been my experience that
most plaintiffs don’t want to be making
these decisions with the defense looking

— Continued on next page
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Liens, whether they are medical, governmental, or from
other sources, have a direct claim on settlement
proceeds. They can significantly reduce the net amount
that plaintiffs receive ...

over their shoulder. And likewise, many
defendants prefer to avoid contingent li-
abilities and are happy to not be involved

anyway.”
4. Avoidance of Lien Issues

Liens, whether they are medical, gov-
ernmental, or from other sources, have a
direct claim on settlement proceeds. They
can significantly reduce the net amount
that plaintiffs receive, and their resolution
is a critical step in closing the settlement.
The process of identifying, negotiating,
and satisfying these liens can be intricate
and time-consuming.

When defendants opt to use a QSF,
they extricate themselves from this cum-
bersome process. The responsibility of
addressing lien issues then falls to the
administrator of the QSF. “Liens can dra-
matically slow down a settlement,” says
expert settlement advisor and former
professor Joseph Tombs. “Especially
because the relevant government agen-
cies can take many months to confirm
anything. QSFs allow defendants to pay
and deduct before those confirmations
come in.”

Fortunately, a defendant’s avoid-
ance of lien issues does not disadvan-
tage the plaintiffs. In fact, it can be ben-
eficial. Any professionals negotiating to
reduce liens for the plaintiff are better
positioned because they are not simul-
taneously considering the timing needs
of defendants.

Decisions Delaying Plaintiffs

Delayed decisions can be a formida-
ble hurdle in settlements. They prolong
resolution, escalate costs, and amplify
the emotional toll on both parties.

1. The Nature of Decisions
Delaying Plaintiffs

Many settlement decisions can be-
come stumbling blocks for plaintiffs, and
with good reason. While plaintifts may be
anxious to receive funds, good plaintiff
advisors caution to consider a variety of
issues. Even after amounts are deter-
mined amongst the plaintiffs, and liens are
accommodated, plaintiffs often need time
to determine over what period to receive
payments. Structured settlements typi-
cally offer value by deferring taxable dam-
ages and extending tax-free treatment to
the investment of the settlement principal.

To illustrate, consider the fictional
case of Smith v. XYZ Corporation. Here,
Smith and others suffered debilitating
injuries because of XYZ’s alleged negli-
gence. After months of negotiations, the
parties agreed on a settlement amount.
However, deciding how to divide these
funds among the different plaintiffs’
medical bills, lost wages, and pain and
suffering becomes a Herculean task.
Disagreements arise, causing delays and
prolonging resolution. During much of it,
XYZ’s job is to wait, checking in from time
to time with plaintiffs’ counsel.

Another common decision leading
to delays results from the slow resolu-

tion of liens and subrogation claims.
Some of the plaintiffs in the Smith case
received care for their injuries, paid for by
Medicare. Upon settling, Medicare and
other insurance companies will require
reimbursement. Negotiating liens can
become a time-consuming process, fur-
ther delaying the plaintiffs’ access to the
settlement funds.

Then there’s any decisions regard-
ing structured settlements. Suppose the
plaintiffs in Smith, given their long-term
medical needs, preferred a structured
settlement providing for regular pay-
ments over time instead of a lump-sum
payment. Arranging this structure, and
deciding on the right payment schedule,
is dependent on the plaintiffs’ ability to
quickly make life-changing decisions.

And there are several other settle-
ment arrangements to consider. For
example, the Plaintiff Recovery Trust, a
much-needed solution in many taxable
cases. Or use of the Plaintiff Fund Char-
ity, a critical option for plaintiffs to use
when fundraising for their medical care
(PlaintiffFund.Org). Separately, plaintiff
lawyers can greatly benefit from contin-
gent fee deferral, which should also be
implemented prior to final settlement.

2. Both Sides Hate Delays
and Coordinating

Settlement solutions can often benefit
both sides, but also come at the cost of
greater cooperation. A structured settle-
ment, for example, greatly increases the
value of the settlement to plaintiffs. This
can resultin less pressure on the defense
to increase their cost. But, switching to a
cooperative relationship is difficult for ad-
versarial parties, especially immediately
after a high-pressure negotiation.

And the uncertainty associated with
these delays also affects a defendant’s
financial planning. Until the settlement is
finalized, the defendant remains unsure
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about the exact outflow of funds, making
budgeting and financial forecasting dif-
ficult.

For the defense, the delays and
cooperation can come at great cost.
Approval for settlement amount is a first
hurdle—obtaining a second approval
for the use of settlement solutions (e.g.,
a structured settlement) at a later date
means rehashing the case. And often,
considering new issues involving taxation
and public benefits, which may require
involving in-house counsel for approval.

For plaintiffs, involving the defense
means that every consideration of set-
tlement solutions must be disclosed and
discussed with an adverse party. This
means delays, loss of flexibility, and shar-
ing highly personal information.

QSFs as a Solution

Qualified Settlement Funds offer a
compelling and pragmatic solution to
this problem. In the words of McCrock-
lin, Chief Trust Officer for Eastern Point,
“QSFs offer a clean break for defendants.
They allow defendants to wrap up their
part of the settlement swiftly, without
having to wait for plaintiffs to make their
decisions or resolve their liens.”

Once the funds are transferred to a
QSF, the defendant’s role in the settle-
ment is essentially complete. They are
no longer required to wait for the plaintiffs’
various decisions to be made or liens to
be resolved. The option allows them to
close the books on the case earlier, re-
ducing legal costs, and freeing up capital
reserves.

“QSFs should represent an industry
standard for complex personal injury cas-
es,” says Patrick Hindert, author of the
legal treatise Structured Settlements and
Periodic Payment Judgments. “To their
own disadvantage, defendants appear to
be underutilizing this valuable settlement
methodology.”

How to Create and Use a QSF

A QSF is not a makeshift solution. It
is backed by solid legal grounding. Treas.
Reg. § 1.468B-1 provides firm require-
ments and steps for creation, operation,
distributions, and tax reporting. As tax
attorney Matt Meltzer notes, “The regula-
tions are taxpayer-friendly and are meant
to facilitate the resolution of disputes.
Follow the rules and the benefits are
available.”

Creating a Qualified Settlement Fund
requires the establishment of a fund, ac-
count, or trust for the purpose of resolving
claims from a single or related series of
events. Treas. Reg. § 1.468B-1. It must
be subject to the ongoing supervision of
a court or government entity, and relate
to one of many types of claims (e.g., tort,
breach of contract, violation of law, etc.).

Selecting a QSF administrator is
critical, just like choosing the trustee
of a trust, says special needs attorney
Michele Fuller. “Selecting the right QSF
trustee is incredibly important. Efficiency
and knowledge about settlement options
is paramount. Otherwise, it will take for-
ever for plaintiffs to finalize settlement so-
lutions and receive their proceeds. Using
the right trustee also helps insulate the
firms and parties from liability that comes
with handling large amounts, and a great
trustee will have systems and protections
in place, as well as increased FDIC cov-
erage.”

Once appointed, the administrator
assumes a plethora of responsibilities.
Typically, it becomes the custodian QSF
that monies, oversees operations, and
ensures legal compliance. Paying claims
is another crucial responsibility. The
administrator addresses each claim, dis-
bursing payments pursuant to any settle-
ment agreement, and if relevant, court or-
ders. The administrator also handles the
QSF’s tax obligations. It ensures that the
QSF complies with all relevant tax laws,

filing returns, and making necessary pay-
ments. With these responsibilities, the
QSF administrator operates at the inter-
section of finance, law, and legal ethics.

Conclusion

Since regulations allowed QSFs
in the early 1990s they have become
increasingly popular. But their use has
grown far faster in the last several years.
Eastern Point reports that QSFs have tri-
pled in use since 2020, largely attributing
this to greater awareness among the trial
and defense bars. In the early years they
were almost exclusively used in class
actions. More and more, they are used
in mast tort cases and single actions
with only a few plaintiffs. While there is
far less administration needed in cases
with fewer plaintiffs, it is rare to find one
without any tax, finance, or benefits is-
sues that the parties will have to address.
And if the parties want to separate before
addressing them, a QSF will be the best
option. With benefits for both sides, the
QSF is a tool both plaintiff and defense
counsel should know. =

g About the
\ AUTHOR

Jeremy Babener is a
tax lawyer focused on
settlement strategies. He
is Special Tax Counsel
at Lane Powell PC and
served in the U.S. Treas-
ury’s Office of Tax Policy.
He practices in Portland, OR and may be reached
at BabenerJ@LanePowell.com.
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New PLDF Website
Launched

We are thrilled to announce that the
PLDF website, www.PLDF.org has
been redesigned and updated. Check it
out today and be sure login to update
your member profile here: https://bit.
ly/PLDFMemberProfile.

Our sincere thanks to Andrew Car-
roll of Clark Hill PLC and Scott Neck-
ers of Overturf, McGath & Hull P.C. for
their help with this initiative. Thank you
also to our Board of Directors for their
leadership, guidance, and support in this
effort. We are very proud of the new site
and hope you enjoy our new look! B

OUR MISSION

PLDF

The Standard of Care

Professional Liability
Defense Federation’s
mission is to enhance
the stature and effectiveness of
professional liability defense professionals
through education, training and
the exchange of information.

i i £

The PLDF Career Center is the premier resource for positions for professional liability professionals.
Learn more at www.PLDF.org.

Welcome New Members

We are proud to welcome the following
new members to the Association:

William Covino | Peabody & Arnold LLP, Boston, MA
Jeffrey Cunningham | McAngus Goudelock & Courie, LLC, Garden City, NJ
Nicole S. Frank | Bradford Andresen Norrie & Camarotto, Bloomington, MN
Matthew Greene | Boyle Shaughnessy Law, Boston, MA
Marshall Hall | Tomsche, Sonnesyn & Tomsche, PA., Minneapolis, MN
Nathan Heffernan | Lommen Abdo, PA., Minneapolis, MN
Ryan Kelly | Berkley Select, Chicago, IL
Heather Levinsky | Berkley Select, Chicago, IL
Rachel McCrocklin | Eastern Point Trust Company, Warrenton, VA
Brett Scher | Kaufman Dolowich LLP, New York, NY

Meryl Seidel | Maxim Healthcare Services, Inc., Columbus, MD
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2024 PLDF Annual Meeting |
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Join us in HOT-lantal!

Circle the dates for our Annual Meeting—it’s going to be
extraordinary! Prepare for an enriching experience filled
with top-tier educational programs, captivating tours, a
delightful group dinner, and the chance to (re)connect
with industry peers from around the nation.

Annual Meeting Sponsorship
& Exhibit Opportunities

We are excited to once again offer an opportunity for
your firm and a limited number of vendors to participate
in this special event. Sponsorship and exhibit
opportunities are being developed now. Stay tuned

for more information.

We cannot wait to get back together with you!
Learn more at www.PLDF.org.

“The PLDF’s 2024 Annual Meeting in Atlanta is going to be unlike
any professional liability conference you've ever attended. We're
bringing the defense bar together to discuss and showcase
effective methods to combat abusive litigation tactics that result
in nuclear verdicts. When you combine that with the atmosphere
of camaraderie and fun that the PLDF is so well-known for, you
have the makings of a truly remarkable event. We're looking
forward to it and so should you!”
—Dave Anderson
Collins Einhorn Farrell P.C., Southfield, Ml

“This will be my sixth time attending the PLDF Annual Meeting,
each time is better than before. The educational material is top
notch, only surpassed by the connections built with people in
unique aspects of this field. Every year | come away with new
insights and connections. Join us!”
—Ben A. Andrews
Pennington, PA., Tallahassee, FL

“The PLDF Annual Meeting is a highlight in my fall seminar line-
up. The presentation topics are relevant, fresh, and engaging.
Additionally, there are numerous opportunities to network and
connect with industry colleagues. The group events are fun and
range from dinners to bike tours and art museums.”

—Jennifer Groszek, JD, ARM, CPLP
ProQuest, a division of Alliant Insurance Services, Inc. Chicago, IL
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Professional Liability Defense Federation
2023-2024 Committee Leadership

Our sincere thanks to the following members for their leadership of
our 2023-2024 PLDF Committees.

A&E, Construction and Real
Estate Design Professionals
Catherine Deter | Co-Chair

Wood Smith Henning Berman (WSHB)
Aliso Viejo, CA

Julie Jorgensen | Co-Chair
Evans & Dixon, LLC
Omaha, NE

Lara Taibi | Co-Chair
Hub International Limited

Cyber Claims

Rachel Aghassi | Chair
Furman Kornfeld & Brennan, LLP
New York, NY

Nicholas Spano | Vice Chair
Beazley Group
Chicago, IL

Diversity & Inclusivity
Spencer Richards | Co-Chair
Furman Kornfeld & Brennan, LLP
New York, NY

Liset Saunders | Co-Chair
Munich Re
Hartford, CT

Muliha A. Khan | Vice Chair
Zupkus & Angell, PC
Denver, CO

D&O/Trustee E&O and
Employment Practice
Liability Claims

W. Barry Montgomery | Chair
Kalbaugh Pfund & Messersmith, P.C.
Richmond, VA

Accountants, Fiduciaries, and
Financial

Douglas W. MacKelcan Ill | Chair
Copeland Stair Kingma & Lovell, LLP
Charleston, SC

Kiralyn Locke | Vice Chair
Bassford Remele, PA.
Minneapolis, MN

Healthcare Malpractice Claims
Kyle Virgin | Chair

Freeman Mathis & Gary, LLP
Lexington, KY

Anthony Cottone | Vice Chair
Byrne Cabaan Law
Richmond, VA

Insurance Agent/Broker Claims
Matthew Marrone | Chair

Goldberg Segalla, LLP

Philadelphia, PA

Barbara C. Serafini | Vice Chair
GB Specialty, a division of Gallagher
Bassett

Bridgewater, NJ

Lawyers Professional Liability
Claims

Danielle Parry | Chair

Minnesota Lawyers Mutual Insurance
Company

Minneapolis, MN

Aram Desteian | Co- Vice Chair
Bassford Remele, PA.
Minneapolis, MN

Jim Schu | Co-Vice Chair
Kane, Pugh, Knoell, Troy & Kramer, LLP
Blue Bell, PA

Nuclear Verdict Defense Trial
Strategy

Michelle Arbitrio | Chair

Wood Smith Henning Berman (WSHB)
New York, NY

Professional Liability Defense
Quarterly

Alice Sherren | Editor in Chief
Minnesota Lawyers Mutual Insurance
Company

Minneapolis, MN

Robert Futhey | Executive Editor
Fraser Stryker, PC, LLO
Omaha, NE

School Leaders Liability Claims
Christopher J. Conrad | Chair
Marshall Dennehey Warner Coleman &
Goggin

Camp Hill, PA

William J. Zee | Vice Chair
Appel, Yost & Zee LLP
Lancaster, PA

Young Professionals

Jessica Weborg | Vice Chair
Minnesota Lawyers Mutual Insurance
Company
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