Resolution Opposing HIV Criminalization Page 1 of 5

§F AMERICAN PSYCHOLOGICAL ASSOCIATION

Resolution Opposing HIV Criminalization

Adopted by the Council of Representatives, February 2016. (Suggested citation is included with references.)

WHEREAS the National HIV/AIDS Strategy (NHAS), released by the White House in July 2010, calls attention to the
problem of HIV criminalization, stating that most HIV-specific laws are not based in the current science of HIV
prevention and transmission; (NHAS, 2010);

WHEREAS most HIV-specific laws do not consider correct and consistent condom use and the efficacy of Antiretroviral
Therapy (ART) that reduces the risk of HIV transmission to a negligible level; (Lehman, 2014; DOJ, 2014);

WHEREAS many HIV disclosure laws were enacted in the 1980s during a climate of fear and uncertainty about the
course of the epidemic, before transmission routes were understood and effective prevention strategies (e.g. condoms,
ART, Post-exposure prophylaxis (PEP), Pre-exposure prophylaxis (PrEP) were available;

WHEREAS the Centers for Disease Control and Prevention (CDC) encourage states with HIV criminal statutes to re-

assess these laws based on the current state of the evidence regarding HIV transmission risk and the public’s health,
given that behavior such as biting, spitting, and throwing bodily fluids, which pose a negligible risk of HIV transmission
has, in some cases resulted in overly harsh sentencing; (CDC, 2014);

WHEREAS APA strongly supports policies grounded in the research and science of HIV transmission and risk
behavior;

WHEREAS criminalization laws may result in people living with HIV (PLHIV) being arrested for behaviors that pose a
negligible risk of exposure or transmission;

WHEREAS criminalization laws may result in PLHIV being arrested for consensual sex;

WHEREAS criminalization laws may result in PLHIV being arrested for non-disclosure, even when proving disclosure
occurred is often impossible;

WHEREAS laws and policies that focus on HIV-specific crimes and impose harsh penalties on people living with HIV
are unjust, can potentially have a life-long impact (e.g. for felony conviction that may result in inability to vote, difficulty
obtaining employment, etc.), ultimately undermine evidence-based interventions and run counter to public health
efforts to reduce HIV transmission;

WHEREAS HIV-specific criminal laws are often used to enhance non-related cases and to seek harsher penalties and
sentencing;

WHEREAS states may also use general criminal laws or communicable disease laws to prosecute persons accused of
intentionally trying to transmit HIV instead of HIV-specific criminal laws;

WHEREAS being convicted of violating HIV criminalization laws may result in serving time in correctional facilities
where few HIV treatment programs exist;

WHEREAS incarceration of PLHIV increases the likelihood of HIV transmission within correctional facilities;

WHEREAS considerable taxpayer resources are expended in arresting, prosecuting, sentencing, and housing people
accused of violating HIV criminalization laws with no clearly identified public health benefit;

WHEREAS these resources could be diverted to HIV treatment and prevention efforts;

WHEREAS HIV-specific laws and prosecutions may undermine significant publicly funded programs that encourage
early testing and treatment of PLHIV;

WHEREAS all people must take responsibility for their actions with respect to protecting sexual partners and for
protecting themselves from HIV and other sexually transmitted infections (STls);
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WHEREAS criminalization of HIV can increase the risk of interpersonal violence (IPV) for both women and men when
HIV disclosure is not safe or advisable, during custody disputes or pregnancy, and can provide a mechanism for
control by abusers who may threaten prosecution based on HIV status;

WHEREAS HIV criminalization laws increase stigma and discrimination related to HIV/AIDS;

WHEREAS people living with HIV are often marginalized and stigmatized on the basis of Lesbian, Gay, Bisexual,
Transgender, Queer or Questioning, and Intersex (LGBTQI) status, gender identity/expression, disability, race,
ethnicity, socioeconomic status (SES), pregnancy/parental status, sex work, and intravenous drug use, even apart
from legal discrimination in those states with HIV criminalization statues;

WHEREAS criminalization of HIV may cause particular harm to women, youth, and men who have sex with men
(MSM) as outlined in the background section below;

WHEREAS laws that criminalize perceived or potential HIV exposure may actually undermine public health efforts by
providing a disincentive for persons at-risk to be tested;

WHEREAS HIV stigma and discrimination continue to be significant barriers to HIV testing, diagnosis, treatment and
engagement in care, thereby fueling the epidemic; '

WHEREAS APA strongly supports policies that are anti-discriminatory based on HIV status;

WHEREAS the DOJ recently released a guidance to states with HIV-specific criminal laws recommending the repeal or
reform of these laws to eliminate any HIV-specific criminal penalties with the exceptions of 1) a person with known HIV
committing a sex crime where there is risk of transmission, and 2) a person with known HIV who has the intent to
transmit the virus and is engaged in a behavior with a high risk of transmission;

WHEREAS the U.S. Department of Justice (2014) and the following professional organizations have called for the end
to discriminatory and stigmatizing HIV-specific criminal laws: National Alliance of State and Territorial AIDS Directors
(2011), HIV Medicine Association (2012), Positive Justice Project (2012), Presidential Advisory Council on HIV/AIDS
(2013), National Association of County & City Health Officials (2013), U.S. Conference of Mayors (2013), American
Medical Association (2014), and the Association of Nurses in AIDS Care (2014);

WHEREAS APA has supported the 2014 REPEAL HIV Discrimination ACT (H.R. 1843); (Exhibit 6);

THEREFORE be it resolved that APA opposes HIV criminalization and recommends the repeal or reform of these laws
to eliminate HIV-specific criminal penalties with the exceptions of 1) a person with known HIV committing a sex crime
where there is risk of transmission, and 2) a person with known HIV who has the intent to transmit the virus and is

engaged in a behavior with a high risk of transmission;

BE IT FURTHER RESOLVED that laws that are not in alignment with the current scientific evidence on HIV
transmission should be repealed;

BE IT FURTHER RESOLVED that laws that criminalize behaviors posing low or negligible risk for HIV transmission
should be repealed or reformed and better aligned with contemporary scientific evidence regarding HIV transmission
probabilities for specific behaviors and the efficacy of risk-reduction activities (e.g., consistent condom use);

BE IT FURTHER RESOLVED that laws that target PLHIV and engender harsher sentencing should be repealed;
BE IT FURTHER RESOLVED that laws that increase likelihood of incarceration for PLHIV should be repealed;
BE IT FURTHER RESOLVED that laws that undermine national HIV prevention efforts should be repealed;

BE IT FURTHER RESOLVED that criminalization laws that increase the risk of and intimate partner violence to, and
control of women and other vulnerable people with HIV should be repealed;

BE IT FURTHER RESOLVED that laws that specifically target and criminalize PLHIV should be repealed;
BE IT FURTHER RESOLVED that laws that discriminate and stigmatize against PLHIV should be repealed;

BE IT FURTHER RESOLVED that psychologists practicing in states with HIV-specific criminalization laws are
encouraged to better understand the impact of these laws on their patients who have HIV or who may be at elevated
risk for HIV infection.
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