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Union Buildings 
Government Avenue 
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 2� February 2019 

Dear +RQRXUDEOH 3UHVLGHQW� +RQRXUDEOH 6SHDNHU RI WKH 1DWLRQDO $VVHPEO\� DQG +RQRXUDEOH 

&KDLUSHUVRQ RI WKH 3RUWIROLR &RPPLWWHH RQ &RPPXQLFDWLRQV

IN RE: THE SOUTH AFRICAN BROADCASTING CORPORATION (SOC) LIMITED (“the 
SABC”) 

1. We act on behalf of:

1.1 Media Monitoring Africa, a non-profit organisation which promotes ethical and fair 

journalism that supports democracy and human rights; seeks to protect the 

constitutional right to freedom of expression, and advocates for the free flow of 
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information to the public on matters of public interest; and 

1.2 S.O.S Support Public Broadcasting Coalition, a non-profit, voluntary association 

which supports the strengthening of public and community broadcasting in the public 

interest, primarily by monitoring and assisting with the resolution of problems facing 

the SABC,  

(referred to collectively as (“our clients”). 

2. Our clients are deeply concerned about the delays in appointing candidates to fill 8

vacancies on the SABC’s Board before Parliament rises on 20 March 2019.

3. As set out in detail below, a functioning Board is critical to ensuring the SABC’s

independence. This is particularly significant given the upcoming national elections in May

2019. Indeed, the most critical period for a constitutional democracy to have a properly

functioning and independent public broadcaster is in the build-up to, and coverage of,

national elections. Our Constitutional Court has held that the public broadcaster facilitates

the public’s rights to freedom of information and the media, as well as their right to vote.

4. Our clients, and the public, have a significant interest in the governance and operations of

the SABC. On this score, on 12 December 2018, Webber Wentzel sent a letter, on behalf

of our clients, to the President and the Minister of Finance. That letter set out various

allegations of unlawful conduct by government role-players in relation to the SABC. The

alleged unlawful conduct included the President’s decision to waive the notice periods of

the non-executive members of the Board who resigned in December – which rendered the

Board inquorate.

5. A copy of this letter is attached as “A”. No substantive response was ever received to this

letter. We note that, as far as our clients are aware, the government has still failed to

provide the SABC with any guarantee, which itself is a separate breach of the

government’s constitutional duty to protect the independence of the SABC.

6. The independence of the SABC requires an independent functioning Board

6.1 You will no doubt be well aware of the litigation instituted by our clients in the 

matters of SOS Support Public Broadcasting Coalition and Others v South African 

Broadcasting Corporation (SOC) Limited and Others [2017] ZAGPJHC 289 

(17 October 2017). 
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6.2 In the SOS cases, the High Court held – and it must now be regarded as finally 

settled – that: 

6.2.1 The SABC’s independence is enshrined by the Broadcasting Act and the 

Constitution.  

6.2.2 The government including the Minister of Communications (the SABC’s 

shareholder) is not entitled to interfere with this independence. 

6.2.3 The state must ensure that the SABC has the necessary structural and 

operational independence. The SABC will only have such independence if 

there are entrenched mechanisms to ensure that it provides accurate, neutral 

and pluralistic content. Our clients submit that the Board is one of these 

mechanisms.  

6.2.4 It is the Board that is responsible for managing the affairs of the SABC and the 

government is not entitled to interfere in this regard. 

6.3 Various international instruments also make it plain that the Board of a public 

broadcaster must be independent. 

6.4 Established principles of corporate governance make clear that a board should 

exercise unfettered discretion in reaching decisions and must act in the best 

interests of a company - not at the behest of its shareholders.  

7. The appointments are required to protect the right to vote in the imminent elections

7.1 Our Constitutional Court has also emphasised that: 

7.1.1 The independent and pluralistic broadcaster is not only crucial for the right of 

freedom of expression and access to information. It is also vital to the citizen's 

right to vote and the right to free and fair elections in terms of section 19 of the 

Constitution.  

7.1.2 Without access to information about the conduct, opinions and relationships of 

political parties and the representatives, it is impossible for citizens to decide 

how to exercise their right to vote. If political or private interests govern the 

media, it cannot provide South Africans with the accurate, neutral and 

pluralistic information they require to make the right to vote meaningful. 
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7.2 This is especially important in South Africa because the SABC is the “public 

broadcaster that millions of South Africans rely on for news and information about 

their country and the world at large and for as long as it remains dysfunctional, it will 

be unable to fulfil its statutory mandate. The public interest should thus be its 

overarching theme and objective.”1 

7.3 Against this backdrop our clients submit that ensuring that the Board does not 

remain rudderless is manifestly of prime and urgent importance.  The 

mismanagement, poor governance and instability in respect of these Board 

positions in the SABC impacts on the quality of the broadcasting service that the 

SABC provides.  More specifically, it impacts on the scope and quality of the 

information that the SABC disseminates; on the public dialogue fostered through the 

public media; and ultimately on the transparency, accountability and public oversight 

of government in our society. 

7.4 Our clients submit that if the SABC remains dysfunctional, the election results could 

be open to challenge on the basis that the SABC failed to provide proper balanced 

coverage in the build-up to and during the elections. 

8. The SABC Board has been inquorate since December 2018

9. Our clients submit that by occasioning the delays in the appointment process the

Committee, the National Assembly and the President have acted unlawfully and

unconstitutionally, including failing in their duty under section 237 of the Constitution which

provides that obligations arising from the Constitution “must be performed diligently and

without delay”.

9.1 Following a series of resignations of Board members (the latest of which occurred in 

December 2018) there are now eight vacancies on the Board. Importantly, in terms 

of the Broadcasting Act the Board is inquorate. Section 13(10) of the Broadcasting 

Act provides:  

“(10) Nine members of the Board, which must include the chairperson or the 

deputy chairperson, will constitute a quorum at any meeting of the Board.” 

1  South African Broadcasting Corporation Soc Ltd and Others v Democratic Alliance and Others 2016 (2) SA 522 
(SCA) para 49 
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9.2 The independence of the Board is required to ensure that the SABC is independent. 

If the Board is inquorate it cannot take any decisions or pass any resolutions. In law, 

the SABC effectively has no Board at all. 

9.3 The Committee had already been struggling to fill the initial four vacancies for 

months in 2018. On 30 November 2018, the Committee published a notice inviting 

nominations to fill the vacancies. The deadline for submitting applications expired on 

21 December 2018.  

9.4 But despite various commitments by state entities that the process would be 

completed without delay – the process is still in its infancy. For instance, in 

December, the Chairperson of the Committee, Professor Mkize, was quoted in the 

media stating that the Committee would meet in mid-January 2019 to determine the 

quality and number of applications and hoped that the National Assembly’s final 

approval of the recommended candidates would be concluded in February 2019.   

9.5 However, by 19 February the Committee confirmed that it had still not even received 

the candidates’ CVs and applications – one of the first stages in the appointment 

process.  

9.6 This is extremely concerning to our clients since it is not clear why the process has 

taken so long and various other steps need to be completed before 20 March 2019 

when Parliament rises:  

9.6.1 Candidates must be shortlisted; 

9.6.2 Shortlisted candidates must be interviewed; 

9.6.3 Recommendations will be provided to the National Assembly; 

9.6.4 The President must appoint the candidates recommended by the National 

Assembly. Our clients emphasise that section 13 of the Broadcasting Act 

provides that: “The twelve non-executive members of the Board must be 

appointed by the President on the advice of the National Assembly.”  The legal 

position is clear that where the President is required to act “on the advice of” 

an entity, he has no discretion but to appoint the recommended candidates.  
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The appointment process 

10. On 19 February 2019, the Committee held a meeting to discuss the appointment process.

It has been reported that there are 233 applications for the eight vacancies and that the

Committee will finalise its shortlist next week and interview the shortlisted candidates a

week later. Our clients note that this leaves very little time for the National Assembly to

submit the candidates to the President for approval.

11. At the Committee’s meeting on 19 February, various members emphasised that it is

absolutely possible and practical for the appointments to be made before 20 March 2019.

Our clients agree that it is possible and practical. Moreover, given the constitutional duty

on the National Assembly and the President, and the national importance of having the

positions filled, there appears to be no reason why the process could not be finalised on

an urgent basis.

12. Our clients request a copy of the envisaged timetable that has been agreed on for

completing the appointment process before 19 March 2019. The timetable should include

the dates by which:

12.1 The candidates will be shortlisted; 

12.2 The shortlisted candidates will be interviewed; 

12.3 The names will be provided to the National Assembly; 

12.4 The candidates approved by the National Assembly will be appointed by the 

President.  

13. Please provide this timetable to us by no later than 17h00 on Friday, 22 February 2019.

14. All our clients’ rights, including the right to take urgent legal action if necessary, are strictly

reserved.

Yours faithfully 

WEBBER WENTZEL 
Dario Milo 
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Partner 
Direct tel: +27 11 530 5232 
Direct fax: +27115306232 
Email: dario.milo@webberwentzel.com 

Letter sent electronically without signature. 
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CONFIDENTIALITY NOTE:  This letter contains confidential information intended only for the person/s to whom it is addressed. Any other 
recipient is not entitled to read the rest of this letter or disclose its contents to any person, or take copies, and is requested to notify us 
immediately by fax, e-mail or telephone at the numbers listed above and we will reimburse the costs of doing so. 

Dear Mr President and Mr Mboweni 

IN RE: THE SOUTH AFRICAN BROADCASTING CORPORATION (SOC) LIM,TED ("SABC") 

1. We act on behalf of:

1.1 Media Monitoring Africa, a non-profit organisation which promotes ethical and fair 
journalism that supports democracy and human rights; seeks to protect the 
constitutional right to freedom of expression, and advocates for the free flow of 
information to the public on matters of public interest; and 

1.2 S.O.S Support Public Broadcasting Coalition, a non-profit, voluntary association 
which supports the strengthening of public and community broadcasting in the public 

"A"
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interest, primarily by monitoring and assisting with the resolution of problems facing 
the SABC, 

(referred to collectively as "our clients"). 

2. Our clients, and indeed the public, have an acute interest in the governance and
operations of the SABC.  Our clients wish to address you on the recent acceptance of the
resignation of four directors of the SABC, the application by the SABC for financial
assistance and the apparent interventions in the Turnaround Strategy of the Board of
Directors of the SABC ("the Board") by Minister of Communications, Ms Ndabeni-
Abrahams.

3. Background to the financial difficulties of the SABC

3.1 As you are well aware, the SABC is operating at a large financial deficit as a result 
of the historical mismanagement of the company, which has fortunately recovered 
somewhat due to the appointment of a new Board.  The SABC's financial position is 
succinctly summarised in the SABC's Annual Report 2018, in the foreword by the 
chairperson of the Board, which states as follows: 

Total revenue for the full financial year was R6.6 billion against a budget of 
R7.3 billion resulting in an underperformance of R633 million (9%). While 
it is positive that the SABC managed to reduce the Corporation’s operating 
loss from R1.1 billion in the prior year to R622 million in the year under review, 
the Board has approved a comprehensive turnaround strategy to be led 
by the new team of executive directors.1 (our emphasis) 

3.2 We note that it is only as a result of the austerity measures put in place by the 
current board of directors that the SABC has been able to reduce its operational 
deficit by some R300 million and make meaningful progress in healing its finances. 

3.3 Notwithstanding the progress made by the Board, it is evident from the SABC's 
Annual Report 2018 that the SABC still requires significant funding to bridge its 
operational deficit.   

4. Application by the SABC Board for a government guarantee and implementation of
Turnaround Strategy

4.1 The Board has applied for a R3 billion government guarantee to the National 
Treasury in a bid to secure the operations of the SABC.  However, Treasury's 
decision in respect of this application has been pending for some 14 months, with no 
explanation of the delay and no definitive action taken to progress the application 
has been forthcoming by Treasury or the Department of Communications.   

4.2 It has been reported that should the status quo at the SABC persist, the company 
will be out of funds by February 2019.  In light of Government's failure to act 
decisively with regard to the SABC's application for a government guarantee, and in 
order ensure the continuity of the SABC, after engagement with the relevant 
stakeholders the Board resolved to implement the Turnaround Strategy.   

1 At page 14 of the SABC's Annual Report 2018. 
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4.3 As a first step in the Turnaround Strategy, the Board has approved and issued a 
notice in terms of section 189 of the Labour Relations Act, 66 of 1995, which will see 
the possible retrenchment of some 980 permanent staff members of the SABC and 
1200 freelance journalists with a view to reducing costs by approximately 
R440 million per annum.   

5. The unlawful conduct of the government role-players

5.1 The conduct of the various government role-players in response to these events has 
been unlawful in three separate respects. 

5.2 First, the government has without any proper basis refused to provide the 
government guarantee requested. 

5.2.1 This is a matter of enormous concern.   

5.2.2 We fully appreciate that government faces multiple demands on its resources, 
but the existence of a properly functioning SABC is essential for our 
democracy and is indeed required by our Constitution. 

5.2.3 You will no doubt be well aware of the litigation instituted by our clients in the 
matters of SOS Support Public Broadcasting Coalition and Others v South 
African Broadcasting Corporation (SOC) Limited and Others [2017] 
ZAGPJHC 289 (17 October 2017).   

5.2.4 In those matters, the High Court emphasised the critical role played by the 
SABC and the fact that it is constitutionally required to be independent. 

5.2.5 That judgment must be read together with the numerous other judgments of 
the Constitutional Court which make plain that government is constitutionally 
obligated to provide the necessary funding to enable independent public 
institutions to properly fulfil their functions 

5.2.6 By failing to provide the necessary guarantee to the SABC, government is 
acting unlawfully and unconstitutionally. 

5.2.7 We hereby request that you provide reasons by Tuesday 18 December 2018 
for your reasons for your failure and/or refusal to provide the necessary 
guarantee. 

5.3 Second, the Minister has unlawfully interfered in the running of the SABC. 

5.3.1 In the wake of the necessary implementation of the Turnaround Strategy, 
Ms Ndabeni-Abrahams addressed a letter to the Chairperson of the Board, 
Mr Makhathini, on 30 November 2018 ("the letter"), a copy of which is 
attached hereto marked "A".   

5.3.2 In the letter, Ms Ndabeni-Abrahams, among other things, strongly opposed the 
retrenchments contemplated in the turnaround plan and insisted that the 
Board should consult with and seek the approval of its shareholder, the 
Department of Communications before making decisions made in relation to 
the running of the SABC.  The Minister went so far as to suggest in the letter 
that the Board was acting improperly by going against her wishes.   
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5.3.3 Our clients are of the view that this conduct by Ms Ndabeni-Abrahams is 
unlawful, unconstitutional and highly improper.  Ms Ndabeni-Abrahams' 
apparent directive to the Board goes directly against the established principles 
of corporate governance that a board should exercise unfettered discretion in 
reaching decisions and must act in the best interests of a company - not at the 
behest of its shareholders.   

5.3.4 In the SOS cases referred to above, the High Court held – and it must now be 
regarded as finally settled – that: 

5.3.4.1 The SABC’s independence is enshrined by the Broadcasting Act and the 
Constitution and that the Minister, as shareholder, is not entitled to 
interfere with this independence; and 

5.3.4.2 It is the Board that is responsible for managing the affairs of the SABC 
and the Minister is not entitled to interfere in this regard. 

5.3.5 Our clients are concerned that it is in this context of undue and indeed, 
unchecked, political pressure that four directors of the SABC Board have now 
resigned, reportedly due to issues with the proposed retrenchments.  Our 
clients submit that the timing of the resignations following Ms Ndabeni-
Abraham's letter is not coincidental. 

5.4 Third, the President apparently waived the three months' notice period 
required of the resigning directors. 

5.4.1 The President did so even though it was plain that the immediate removal of 
the four directors effectively leaves the Board inquorate and places the SABC 
in real jeopardy of collapse.   

5.4.2 Our clients are concerned that this appears to be a calculated and coordinated 
effort to ensure that the current Board is rendered inoperative.    

5.4.3 We hereby request that you provide reasons by Tuesday, 18 December 2018 
for this decision. 

6. Way forward

6.1 Our clients respectfully submit that the conduct of the government role-players as 
set out above is unlawful, irrational and unconstitutional.  

6.2 Our clients urgently request that they be provided with the sets of reasons referred 
to in paragraph 5.2.7 and 5.4.3 by no later than 16h00 on Tuesday, 18 December 
2018. 

6.3 All of our clients’ rights, including the right to take further legal action if necessary, 
are strictly reserved. 
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Yours faithfully 

WEBBER WENTZEL 
Dario Milo / Nadia Padayachee 
Partner / Associate 
Direct tel: +27 11 530 5232 
Direct fax: +27115306232 
Email: dario.milo@webberwentzel.com 

Sent electronically without signature. 

cc:  Mr B Makhathini 
Chairperson of the Board, SABC 
MakhatiniBE@sabc.co.za 

cc:  Ms TS Ndabeni-Abrahams, MP 
Minister of Communications 
SNdabeni-Abrahams@dtps.gov.za 
pmarutla@dtps.gov.za   
Tebatsoc@doc.gov.za 
chrispin@doc.gov.za 
Mmakoloane@doc.gov.za 
Nobusi@doc.gov.za 

cc:  Mr C Maxegwana, MP 
Chairperson of the Portfolio Committee on Communications 
hmaxegwana@parliament.gov.za 
tngoma@parliament.gov.za 
wmguga@parliament.gov.za 

cc:  Mr N Godi, MP 
Chairperson of the Standing Committee on Public Accounts 
ngodi@parliament.gov.za  
bkali@parliament.gov.za  
nnkabinde@parliament.gov.za 

cc:  The Honourable Ms B Mbete, MP 
Speaker of the National Assembly 
bmbete@parliament.gov.za 
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