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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA
HELD AT BRAAMFONTEIN

CCT Case No__./2017
Court a quo Case No. 425/17
WCC High Court Case No. 5027/17
In the matter between:

THE NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS Applicant
and

MEDIA24 LIMITED First Respondent
HENRI VAN BREDA Second Respondent
ADVOCATE LOUISE BUIKMAN SC Third Respondent
Inre:

THE STATE

and

HENRY CHRISTO VAN BREDA

APPLICATION IN TERMS OF RULE 19(2)
OF THE RULES OF THE CONSTITUTIONAL COURT

TAKE NOTICE THAT the applicant applies to the Constitutional Court for an order in

the following terms:

1 Condoning the late instructions of this application for leave to appeal.




2  Granting the Applicant leave to appeal against the judgment handed down by

the Supreme Court of Appeal on 21 June 2017, under case number 425/17.

3  Declaring that in any criminal proceedings in any court:

3.1 any interested party may apply for permission to broadcast a trial by

audio and/or visual means;

3.2 any witness may object to the audio and/or visual broadcast of his or her

testimony;

3.3 where a witness objects to the audio and/or visual broadcast of his or her
testimony, the party/parties seeking to broadcast may make a fully
motivated application to the court as to why such broadcast should take

place.

4  Granting the Applicant such further and/or alternative relief as this Court

considers appropriate in the circumstances.

TAKE NOTICE FURTHER THAT the accompanying affidavit of Rodney James de

Kock will be used in support of this application.

TAKE NOTICE FURTHER THAT within 10 days from the date upon which this
application is lodged, the respondents may respond in writing indicating whether or
not they oppose the application for leave to appeal and, if so, the grounds for such
opposition. The respondents must, in that event, appoint an attorney within the area

of the Constitutional Court to accept service of all documents in this matter.



TAKE FURTHER NOTICE THAT the applicant has appointed the offices of the State
Attorney, Johannesburg, 10" Floor, North State Building, 95 Market Street,
Johannesburg, 2001 at which it will accept notice and service of all process in these

proceedings.

TAKE FURTHER NOTICE THAT the further filing of the papers shall be in

accordance with directions to be issued by the Chief Justice.

Kindly place the matter before the Chief Justice for the appropriate directions.

Dated at CAPE TOWN on this 11™" day of AUGUST 2017.

State\ttorngy, €ape Town
Attorney for the Applicant
Morongoe Khomo

4th Floor, 22 Long Street,

Cape Town, 8000

Tel: (021) 441 9200/ 9277

Cell: 079 333 7568

Fax: (021) 421 9364

Email: MorkKhomo@iuskice. gov.za

C/o State Attorney, Johannesburg
Room 1106

10th Floor

North State Building

95 Market Strest

JOHANNESBURG

Ref: V J Dhulam

Tel: 011 330 7660

Fax: 011 337 7180

Email: vDhulam@@iusiice qov.za
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l, the undersigned

RODNEY JAMES DE KOCK

do hereby make oath and state as follows:

| am the Director of Public Prosecutions: Western Cape, in the National
Prosecuting Authority. | am duly authorised to bring this application for leave

to appeal on behailf of the Applicant.

The facts herein contained are within my own personal knowledge, save
where otherwise stated, or where the contrary appears from the context, and
are to the best of my belief true and correct. Where the contents are not
within my personal knowledge, they appear from the record in these

proceedings, or | state the source thereof.

INTRODUCTION

A court faces a three-way clash of rights when the media seeks to live-
broadcast the festimony of witnesses in criminal proceedings. On the one
hand, the media asserts its right to freedom of expression. On the other hand
stand constitutional fair trial rights — which are for the benefit of both the
accused and the State. Also friggered are the no-less important privacy right
of witnesses - who may wish to be spared the ordeal of having their faces,
and every word of their testimony, splashed across televisions and computer

screens across the country.

~ Courts around the world struggle to accommodate these rights and interests,

which do not always live comfortably together. In this matter, the National

2



Director of Public Prosecutions (the “Applicant” or the “NDPP"), contends for
the salutary rule established by the Constitutional Court in 2007: that where
these rights come into conflict, the rights of the media must in principle yield to
the right of the State and the accused to a fair trial, and to withesses' rights to

privacy.
5 In this Court’s words:

“Ordinarily, it will not be in the interests of justice for frial
proceedings to be subjected to live broadcasts."

6 This sentiment is no less true today than it was in 2007,

7 This appeal arises out of the decision of the Supreme Court of Appeal
(“SCA™), to turn this principle on its head, by establishing a novel “default” rule,
to the effect that the testimony of all witnesses in any trial may be exposed to
live television broadcasts - unless a particular witness can show good cause

why it should not be.

THE DECISION A QUO

8 The issue comes to this Court by way of an application for leave to appeal

against the judgment of Ponnan J in Van Breda v Media 24 Limited and

Others: National Director of Public Prosecutions v Media 24 Limited and

Others_(“Van Breda”).? On 27 May 2017, the Cape High Court decided to

allow the First Respondent ("Media24"), to record and broadcast criminal

! South African Broadcasting Corp v National Director of Public Prosecutions & Others 2007 (1) SA
523 (CC) ("SABC (CC"), para 32.

2 [2017] ZASCA 97 (21 June 2017).
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proceedings,® under way before Desai J, subject only to limited exceptions.
This was in the face of opposition by the accused (the Second Respondent

herein), and the NDPP.

The terms of the High Court Order, as well as the background facts appear
from paragraphs [3] — [7] of the SCA’s judgment. Desai J permitted Media24
to install two video cameras to record and broadcast live proceedings in a
murder trial involving a gruesome family killing that has drawn wide media
attention, subject to guidelines and limited exceptions. In effect, the burden
would be on any witness who objected to having her or his testimony

broadcast to persuade the presiding judge on the merits of the objection.

The SCA overruled an operative part of the decision of the court a quo, and
remitted the matter for reconsideration. Yet in so doing, the SCA articulated
what it called a new “default” rule: media may film and broadcast all
proceedings in all criminal frials, subject only to such limited limitations as
shown to be necessary. This is of course diametrically opposed to the

principle that this Court has said must “ordinarily” apply.

In practice, this new rule will open the door to extensive television coverage
of witnesses testimony in criminal trials. indeed, one High Court has already
cited the SCA decision in support of a far-reaching order that will allow not
just the media, but an NGO of which the applicants in that matter (also the

accused in a stayed criminal proceeding) are memberts, to “live stream”

3 Media24 (Case No 5027/17)(WCC).
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proceedings.* For present purposes, the order of Ranchod J is significant
because it illustrates the consequences of the SCA decision in casu. Once the
door is opened to live broadcasting of witnesses by the established media, it
is difficult to see how other bodies — like NGO’s, bloggers, or indeed accused
persons wanting to stir public sympathy for their cause - can be denied the
equal right. The accused and other interest groups and political parties, will
turn courtrooms into political platforms from which to advance their private
agendas — or simply to intimidate withesses who testify against them. It need
scarcely be said that this would gravely undermine the administration of

criminal justice.

If leave to appeal is granted herein, the Applicant will endeavour to persuade
this Court to reaffirm its own standing precedent in the SABC case which, it
will be submitted, strikes the right balance between the competing interests

and rights at stake.

The Parties

The Applicant for leave to appeal is the NDPP.
The First Respondent is Media 24.

The Second Respondent is Henri Christo Van Breda. He has pleaded not

guitty to:

15.1 The murder of three family members.

4 Stobbs v NDPP (Case No 58688/11) (GP) (31 July 2017) {per Ranchod J) ("Stobbs”). A copy
of the reasons is attached hereto as Annexure 1). The NDPP, having been denied leave to appeal
by Ranchod J, is approaching the SCA for leave fo appeal, but on procedural grounds only.
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15.2 The attempted murder of his sister, referred to at trial as “M”.
16.3 Defeating or obstructing the course of justice.

The Third Respondent is Adv. Louise Buikman SC who practices at the Cape
Bar. Adv. Buikman has been appointed as the curator to the abovenamed *M”,

who is the sister of the Second Respondent.
BACKGROUND

Very soon before the trial was due to commence, Media24 instituted urgent
proceedings to be allowed the right to install video cameras in the courtroom,

to record and broadcast the proceedings.

The application was heard on 24 March 2017. An order fargely along the lines
sought by Media24, was granted on 27 May 2017. (A copy of the order is
annexed hereto marked Annexure 2.) With the exception of witness “M” (the
sole survivor of a brutal attack allegedly perpetrated by her brother), the effect
of the order was that there would be few restrictions to the recordals and
broadcasting of the trial by way of video camera. it would be for witnesses to
approach the court to justify their not being subject to broadcasting. (Reasons
for the order were handed down on 4 April 2017, a copy of which is annexed

hereto marked Annexure 3.)

The Applicant applied to this Court for leave to appeal and simultaneously to
the Supreme Court of Appeal conditionally upon the Constitutional Court
refusing leave to appeal. The Applicant sought direct appeal to the
Constitutional Court. On 12 April 2017 this Court granted an order concluding

that the application should be dismissed “as it is not in the interest of justice to

7
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hear it at this stage.” A copy of this Court's order is attached hereto marked
Annexure 4. The Second Respondent also applied to the SCA for leave to
appeal and leave was granted both to the Second Respondent and the
Applicant. The appeal was heard on 18 May 2017 and judgment was
delivered on 21 June 2017. The Applicant brought an appeal before the SCA,
which delivered its judgment on 21 June 2017. (The judgment is annexed

hereto marked Annexure 5).

The Court remitted the matter for reconsideration in light of its judgment
which, as we have noted, established the above-mentioned rule weighing in
favour of broadcasting. The parties thereafter agreed on an order for the
further conduct of proceedings (attached hereto as Annexure 6), that in line
with the SCA judgment, requires witnesses who object to being broadcast to

make the case why they should not be,

Condonation

Because this application is being filed more than 15 days after 21 June 2017,
the date on which the decision of the SCA was handed down, it is necessary to
seek condonation. The application for leave to appeal is not greatly out of time;
this Court has not infrequently granted condonation where the lapsed time ran
to months rather than weeks. It is submitted that it is in the interests of justice
to grant condonation herein. The application has good prospect of success,
and raises important questions concerning the administration of criminal justice

in courts throughout the country. This theme is explicated upon below.

The NDPP’s initial view, when the SCA judgment was the first handed down,

\s\
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was that it should not seek leave to appeal. This may also have had the effect
of prolonging the trial. This was not unconnected with the fact that the SCA
overruled an operative part of the decision of the court a quo, and remitted it for
reconsideration. However, the NDPP subsequently had occasion to revisit its
initial reaction, and came to conclude that, because the SCA judgment would
engender uncertainty, and could have potentially deleterious consequences for

the conduct of criminal trials going forward, it should not go unchallenged.

The reconsideration came about following Desai J, on 19 July 2017, having
asked the parties to propose an agreed order to govern the further conduct of
the proceedings in light of the SCA’s judgment. There followed rounds of
negotiations between Media24, the accused, and the trial prosecutors, in an
attempt to arrive at a proposal that would be consistent with the principles
articulated in the SCA judgments, and permit the trial to recommence on 8
August, as scheduled. Initially, the attempt to achieve consensus was not met
with success. However, as stated above in paragraph 20, the parties were able
to agree on an order and Annexure 6 was made an order of court in chambers

before the presiding judge.

In focusing on the negotiations towards an agreed order, and in the course
thereof, the NDPP had the opportunity to reflect upon how the SCA’s judgment
had disturbed a modus vividendi established by the Constitutional Court in
2007, and the practical problems that would arise if courts were called upon to
interrupt trials to consider individual requests of witnesses not to have their
testimony broadcast. As noted above, the right to a fair trial extends both to the

accused and the state. It is disconcerting that the SCA has displaced the



salutary principle to the effect that, where the interests of freedom to broadcast

and the right to a fair trial clash, the former should prevail.

25 It was possible for the NPA to consult Senior Counsel to discuss a possible
application for leave to appeal only at the end of July, the latter having been
abroad for the last two weeks of the month. It was at this point that a final

decision was made to approach this Court to seek leave to appeal.

26 My foreboding that the default rule adopted by the SCA decision could open the
floodgates to live broadcasting from inside the courtroom, was vindicated by the
abovementioned Stobbs decision in the Pretoria High Court, handed down on
31 July 2017, in which, relying on the SCA’s decision, a South African court for
the first time allowed a small private entity, not being part of the established

media, to live-stream” from inside a court room.®

INTERESTS OF JUSTICE AND GROUNDS FOR LEAVE TO APPEAL

27  The Applicant approaches this Court under section 167(3)(b)(i) and (ii) of the
Constitution. In terms thereof, the Constitutional Court may hear and decide
“constitutional matters” and “any other matter, if the Constitutional Court
grants leave to appeal on the grounds that the matter raises an arguable point
of taw of general public importance which ought to be considered by that

Court”.

28  The following factors are relevant in assessing the interests of justice, which

® Live-streaming is essentially a live radio or TV broadcast; it can in principle be done by anyone
equipped with a smart phone in the public gallery.
o %,
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remains the ultimate test:

28.1 The importance of the issue,

28.2 The prospects of success.

28.3 The public interest in the determination of the issue.

28.4 The extent to which the issue has been fully ventilated in lower courts.

28.5 The need for a final decision from the apex court, per the Superior

Courts Act, 2013.

It is submitted that all of these considerations weigh in favour of granting leave
to appeal. The rights implicated herein flow directly from the Bill of Rights.

Three rights are at issue:

29.1 Section 16 of the Constitution: the right to freedom of expression, which

includes the freedom of the media fo impart information.

29.2 Section 35 of the Constitution: the rights of accused persons to a fair

trial.

29.3 Section 14 of the Constitution: the right to privacy.

Unlike cases that involve the application of the common law, the rules of
contract or the interpretation of statutes, this matter involves the direct
application of the Bill of Rights. When delivering its judgment, the SCA
recognised that the matter raised important issues of principle, on which no

authoritative pronouncements have been made by this Court.

The balancing of the rights contained in sections 14, 16 and 35 of the

10
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29.

Constitution is pre-eminently a constitutional question of public importance.
Even if it were to be concluded that the issues raised do not include questions
of interpretation, but only application, there remain arguable points of law of
general public importance that should be decided by this Court. The
Applicant’s complaint is that the SCA has upturned the authority of the
Constitutional Court which, it is submitted, established the proper balance
between the competing rights in issue. Hundreds of trials run across the
country daily involving celebrities (or, as in this case, gruesome murders).
The question of the extent and scope of media coverage will often arise. The
administration of justice demands that clarification be obtained from this

Court.

The judgment, which was unanimous, did not prescribe to the High Court how
it should approach the issue of live broadcasting. But, the SCA set out what it
refers to as the “default position”: there can be no objection in principle to the
media recording and broadcasting counsel's address in all rulings and
judgments (in respect of both conviction and sentence) delivered in open

court. Hence,

“When a witness objects to coverage of his or her testimony, such
witness should be required to assert such objection before the trial
judge, specifying the grounds therefor and the effects he or she asserts

such coverage would have upon his or her testimony”.®

The Applicant submits that this newly-established approach is not consonant

with the Constitution, as interpreted by the standing authority of SABC (CC).

6 para 72.

11
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31.

In terms of that case, it is for the media to show why it is in the public interest
that such broadcasting should be permitted - not for the reluctant witness to
convince the court that he or she has a good reason for not being exposed to

the stress of live television coverage.

It bears mention that a witness may be placed in an acutely difficult situation
in the event that neither the State nor the defence has any interest in limiting
her or his exposure. In that event, it may be necessary for a witnesses to
engage legal representation on their own account. That may engender
significant defays. One can imagine that media entities, the accused and the
State will also want to have their say. The stage will be set for a trial within a
trial - the outcome of which may itself be subject to appeal, pending which the
trial would need to be postponed. Pertinently, when this application for leave
to appeal was being considered, a few days before the recommencement of
the Van Breda ftrial, there was concern that it may result in the trial being
postponed. | was informed by the prosecutors that the legal representatives of
the accused had advised that, owing to concerns about fees, they would be

compelled to withdraw if the matter did not run.

| turn to the authority spurned by the SCA in casu. There is no governing
legislation or common law rule o accommodate the conflict between the right
to free expression and fair trial. The issue was considered comprehensively
by the SCA only in the matter that came up on appeal in the SABC (CC) case.

Howie P ruled:

“The broadcaster can roam widely in its search for news. Its hunting
ground is not limited to the courtroom. For the criminal trial accused,
however, what happens in the courtroom on frial and on appeal is the

12
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be all and end all as far as maintaining reputation and liberty is
concerned. Were anyone to have to give way in this clash of rights it
should not be the accused litigant. For that reason | think one is
justified in adopting the approach that live or recorded sound
broadcasting should not be allowed unless the court is satisfied that
justice will not be inhibited rather than to adopt the converse test. ...
Without any onus a court would surely be satisfied or not and, if
satisfied, it would not assist to express any degree of satisfaction.”

32. This approach was endorsed by the Constitutional Court as follows:

“During argument before us, no one contended that the judicial function
should be shrouded in mystique and protected at all times from the
prying eye of the camera or the invasive ear of the microphone. On the
other hand, no one suggested that the electronic media should be
permitted to broadcast criminal trial proceedings when evidence is led
and witnesses are cross-examined. Ordinarily, it will not be in the
interests of justice for ftrial proceedings to be subjected to live
broadcasts.”

33. In contrast to the approach foliowed by both the SCA and the Constitutional
Court, Ponnan JA held in this matter that the SCA must “vield fo a new

reality”:°

“The NDPP seeks to make much of the decisions of this Court and the
Constitutional Court in the SABC matter. But it is necessary to view that
case in its proper context if the s 173 power is to be properly exercised.
The SABC cases were decided over a decade ago. Then, the live
broadcasting of court proceedings, including appeals, was (with rare
exceptions) virtually unknown in this country. ... The position has
changed fundamentally since the SABC judgments.”

" South African Broadcasting Corporation Ltd v Downer SC NQ and others [2007] 1 All SA 384 (SCA).
(Emphasis added.} It is important to note that the SCA was not here concerned with the vulnerability
of “witnesses on camera”. It related to question of televised recordings on appeal.

8 SABC CC, para [32]. (Emphasis added.)

® Breda, para [64].

13%
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34.

35.

With respect, Ponnan JA's decision to deviate from precedent appears to be
based upon little more than judicial notice of a broad but somewhat ill-defined
trend. There were no reports, surveys or studies in the record upon which
the perceived shift in the approach to televisions in court could be based. It
may be so that “social media” is the main source of information for young
people today.'® But it is a non sequitur to say that this fact wipes away well-
established misgivings highlighted in the SABC case. And, whilst it is true that
the live broadcast of appellate argument - notably of politically charged
cases in the Constitutional Court - is now commonplace, that it not what is at
stake in casu: the impact of the live television coverage upon lay withesses in

a high profile murder frial.
Ponnan JA went on to say:

“The default position has to be that there can be no objection in
principle to the media recording and broadcasting counsel’s address
and all rulings and judgments (in respect of both conviction and
sentence) delivered in open court. When a witness objects to coverage
of his or her testimony, such witness should be required fo assert such
objection before the trial judge, specifying the grounds therefor and the
effects he or she asserts such coverage would have upon his or her
testimony. This approach entails a witness-by-witness determination
and recognises as well that a distinction may have to be drawn
between expert, professional (such as police officers) and lay
witnesses. Such an individualised enquiry is more finely attuned to
reconciling the competing rights at play than is a blanket ban on the
presence of cameras from the whole proceeding when only one
participant objects. Under this approach cameras are permitted to film
or televise all non-objecting witnesses. Spurious objections can also be
dealt with. It is for the court concerned to ensure that in balancing the
public’s interest in coverage of criminal proceedings against those of
objecting participants, the trial process, already time consuming and
expensive, must not be allowed to become further unnecessarily
protracted. Every objection should not represent an unneeded incursion

10 1bid.
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36.

37.

38.

into the trial court's discretion in managing a fair trial.” !’

With respect, Ponnan JA sets up an erroneous dichotomy. The approach of
the NDPP is that choice need not be between a blanket ban on broadcasts on
the one hand, and a new rule favouring such coverage on the other hand. The
better approach is that articulated in the SABC; recognition of the pre-eminent
right to a fair trial, tempered by allowing trial judges the flexibility to permit
coverage in circumstances where that interest is shown to be outweighed in
the circumstances of the case. Further, in principle, the Applicant does not
contend that there should be no coverage of opening and closing addresses

by the legal representatives, or legal arguments, or of the judgment itself.

On the approach favoured by the SCA, witnesses’ testimony may be
broadcast even if they strongly object. This places an undue burden on
witnesses, who may be put in the position of needing to retain their own legal
representatives to protect their privacy interests. it need hardly be
emphasised that this may discourage witnesses who fear the publicity

attendant upon television coverage from coming forward with their testimony.

The conundrum which arises from the presence of live television cameras in
court is explained in an article by former Deputy Chief Justice, Dikgang
Moseneke — writing extra-curiaily'? — where he highlights the two problems

associated with the effect of the media on witnesses.

38.1. The first problem is that witnesses might adjust their evidence

" SCA Breda, para [72).

¥ The Media, Courts and Technology: Remarks on the Media Coverage of the Oscar Pistorius Trial
and Open Justice, delivered on 15 May 2015.

15



according to what they have heard other witnesses have said. Without
live coverage, they would not be able know the testimony of other

witnesses. The learned Justice put the matter thus:

“The first challenge for open justice is the effect of media
presence on witnesses. We must guard very carefully against
the possibility that witnesses might change their testimony. This
might be a simple matter of their memory of events being
subconsciously changed by what they see and hear in the
media. In the Pistorius trial itself, withesses all but confessed to
being glued to their felevisions. | am by no means saying that
this will have affected their testimony. The concern, rather, is
that we cannot safely say that it did not affect their testimony.”

With reference to what was stated by the former Deputy Chief Justice,
and with reference to the Pistorius experience, the following extract

from the judgment of Masipa J in the Director of Public Prosecutions,

Gauteng v Pistorius 2016 (2) SA 317 trial is pertinent:

“... most withesses got their facts wrong. The fact that this case
attracted much media attention, especially soon after the incident
and the fact that it became a fopic in many homes, also did not
assist. Almost every witness who was asked under cross-
examination if he or she had followed the news relating to the
events of 14 February 2013 or the bail proceedings or the trial
proceedings, responded positively.

A few witnesses conceded that they discussed the case with
others before they took the witness stand. Mr Darren Fresco for
example, who gave evidence for the state in counts 2 and 3,
stated that when someone called him the day before he was to
give his testimony, to inform him that his name had been
mentioned in court, he was curious and wanted to know the
details. He therefore took the withess stand with foreknowledge of
what he might be asked.

f venture to say that Mr Fresco was not the only witness with such
a disadvantage. | refer to it as a disadvantage, because it does
affect the credibility of a witness as a withess might unwittingly
relayed what he or she had heard elsewhere as though he or she
had personal knowledge of the events. | am of the view that the

16



probability is that some witnesses failed to separate what they
knew personally, from what they had heard from other people or
what they had gathered from the media.

The facts above have been set out to demonstrate the difficult
terrain that this court had to traverse to arrive at its
conclusion.

It follows from the above that it would be unwise to rely on
any evidence by the witnesses and this includes those
witnesses called by the defence who gave evidence on what
they heard that morning without testing each version against
objective evidence.”

38.2. The second pitfall of television cameras in court is intimidation. Again,

the former Deputy Chief Justice explained:

“The media's presence subjects witnesses to potential
intimidation, both from others and from within themselves.
Public speaking is, after all, feared by some more than death.”

38.3. On appeal by the State in the Pistorius matter, the SCA® stated the
following:

“Before closing, it is necessary to make a final comment. The

trial was conducted in the glare of international attention and

the focus of television cameras which must have added to the

inherently heavy rigors that are brought to bear upon ftrial
courts in conducting lengthy and complicated frials.”

39. These considerations demonstrate that the balancing exercise must give due
recognition to the interest of the public to ensuring a fair trial, and that the

rules of fairness and justice are observed.

'3 At para [67] \

.




Scope of the Right to Broadcast and the Equality Challenge

40. 1 have already mentioned a very recent case," in which the applicant to
broadcast the proceedings was Fields of Green for All NPC (“FOGFA"), a
non-profit organization that lobbies in favour of free access to marijuana,

of which the two founding members were the first and second plaintiffs,
41.  Inruling in favour of FOGFA, Ranchod J said that he:

“considered the recent decision of the Supreme Court of Appeal (SCA)
in The NDPP v Media 24Limited & others and HC Van Breda v Media
24 Limited & others (425/2017) [2017] ZASCA 97 (21 June 2017) as
well as the guidelines provided in the practice notice of the SCA as
reported in the South African Law Reports 2009(3) SA1 (SCA) and the
practice directive of this Division regarding media coverage of
proceedings in this court.”

42. Regarding the distinction between “professional” media and the NGO which

sought to broadcast the trial by live streaming it, Ranchod J held:

“Another apparent reason for the objection by the defendants is that
FOGFA is not a registered media house which subscribes to the rules
of the Broadcasting Complaints Commission of South Africa. However,
FOGFA has given the task of live stream broadcasting to an entity
called Antfarm (Pty) Ltd (which managed, | am told, the video and
audio recording and transmission of the well-known criminal trial
of Mr Oscar Pistorius). Furthermorgundertakings were given by
FOGFA, inter alfia, that it will not edit or in any way prepare so-called
'highlights’ packages of the recordings. In essence, that it will live

steam broadcast the proceedings 'as is'.

53  There is indeed no per se reason to exclude entities that are not part of the

formal media from broadcasting proceedings, once the doors have been

' Stobbs v NDPP (Case No 58688/11) (GP) (31 July 2017) (per Ranchod J).




opened to the large media houses. This was not an issue addressed by the
SCA in casu. But what the FOGFA case does highlight is the proverbial
slippery slope created by the SCA's default rule. If both formal and informal
media have a presumptive right to broadcast, what principled reason can
there be to exclude interest groups, activists and politicians from live-
streaming proceedings from the visitor's gallery? It seems fanciful to
imagine that it will be possible to monitor and restrain such coverage to

identify and filter out biased, skewed or inflammatory reportage.

Relevant Foreign Jurisprudence

54  The SCA devotes about one-quarter of its judgment to a consideration of
foreign law. [t would seem that its discernment of a broad trend in favour of

across-the-board TV coverage drew in part from foreign sources.®

55  But | am advised that the SCA did not do justice to the foreign jurisprudence.
A survey of foreign jurisdictions shows that, while appeliate proceedings are
often permitted to be broadcast, courts from the United States to Canada to
Germany and the United Kingdom remain wary of cameras in trial courts. In
fact, there is almost universal recognition of the deleterious effect that wide
media coverage may have upon the performance of withesses. Hence, it is
that the authors of the relevant chapter in the leading South African

constitutional text observe:

¥In paragraph 74 of the judgment, Ponnan JA cites a Canadian case fo support his observations

about the role of “new media” in today’s world.
o %



57.

58.

“The argument that court proceedings should be televised has not
been well-received internationally and, as a matter of principle, it
constituted a weak free speech claim.

The SCA’s analysis of the situation in the United States is with respect
markedly unsatisfactory. A reading of the paragraphs of the judgment
regarding American jurisprudence’” could give rise to the impression that it
has become widely accepted that criminal trials in the United States are

routinely broadcast. Yet that is not so.

The SCA correctly noted that the US Supreme Court revisited its earlier and

more restrictive approach in the case of Chandler v Florida."® However, the

SCA suggests that, thereafter, the doors to courts have been flung open to the

live television broadcasts:

“States that had already permitted television coverage or still
photography in courtrooms [are] free to continue to do so, while several
additional States opted for electronic and photographic courtroom
coverage. Further, some States that permitted cameras in the
courtroom subject to the consent of defendants stopped requiring that
consent. All 50 States now have some form of televised court
proceedings — 44 allow television coverage of both trials and appeliate
proceedings, while the rest restrict courtroom coverage to appeliate
arguments.”’

16 CLOSA (2d ed), 42-123.

7 paras 20, 21.

'8 449 U.S. 560 (1981.)

' para 20.



59.  Ponnan JA wrote further that “50 US states that have allowed cameras in
some courtrooms and report no discernible effect on participants.””® But in
fact, there are extensive limitations on the broadcast of trials in both state and
federal courts in the United States. The reversal of an earlier liberalising trend
has been atiributed to a backlash against the “media circus” that
characterised the notorious OJ Simpson trial. That has been much remarked

upon. As the Chief Justice of the Ninth Circuit of the Court of Appeals wrote:

“The Judicial Conference of the United States, the main policymaking
body for the federal judiciary, appeared in the early 1990s to be on the
verge of approving cameras in both the circuit and district courts. And
then Judge Lance lto, after some initial hesitation, decided to allow a
single pool camera operated by Court TV into the O.J. Simpson
courtroom. ... The spectacle was widely thought to be a disaster and a
circus, many blamed the camera, and plans for cameras in the federal
district courts were put on ice, and largely remain there today.?’

60. Inanother typical comment, it has been remarked:

“A good number of thoughtful people are reassessing their previously
sanguine view of the role cameras should play in the courtroom.”?

It was realized long before the trial began that putting cameras into
Judge Lance Ito's southern California courtroom to televise the O.J.
Simpson trial would create total chaos.”®

2 para 53.

# «Of Cameras and Courtrooms”, Alex Kozinski & Robert Johnson, Fordham Intell. Prop. Media &
Ent. L.J. Vol. 20:1107].

2 paul, “Turning the Camera on Court TV: Does Televising Trials Teach Us Anything about the Real
Law?”, 58 Chio St. L.J. 655 (1997-1998), part B.

B 4.
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61. Further on the same note:

“The 'O.J. Simpson factor' has contributed to many federal judges’
concerns that cameras will turn legal proceedings into a ‘media circus’
or ‘spectacle’ and that lawyers and judges are not immune from being
drawn into it.”%*

62. The resistance to virtually untrammeled broadcast television provoked by the
O J Simpson trial has been especially marked in the federal judicial system.

As one judge wrote:

“I hope that the Simpson criminal case and the consequent loss of
respect for the judicial system sounded the death knell of cameras in
the federal courts for a long time."?

* Marder, “The Gonundrum of Cameras in the Couriroom”, 44 Ariz. St. L.J. 1489 (201 2).

% Payne, "Difficulties, Dangers & Challenges Facing the Judiciary Today”, 32 U. Rich. L. Rev. 891
(1998).  Attitudes to courtroom television in India are still affected by the OJ Sampson case. See
Kataria, “Cameras in Indian Courtrooms: A Bliss or a Misery: Learning from the American
Experience”, 2008 NUJS L. Rev. 345 (2008). (“According to many the Simpson trial was no less than
a media circus, as the jurors, lawyers and judge attuned themselves to cater to the expectations of TV
audience. The first such after-effect was felt in the state of California itself, where many courts refused
to allow trials to be televised in their courtroom ... The paramount funclion of the judiciary is to ensure
that administration of justice is done fairly. In a developing country like India, this type of model whose
credibility is impeached upon as is evident in the United States of America, should not be
incorporated as its fallibilities outweigh its benefits.”)

22




CONCLUSION

63. It is submitted that there are reasonable prospects of success on appeal to

this Court, for the reasons set out above.

64.  The Applicant accordingly seeks leave to appeal to the Constitutional Court.

RODNEY JAMES DE KOCK

[ hereby certify that the deponent knows and understands the contents of this
affidavit and that it is to the best of the deponent's knowledge both true and correct.
This affidavit was signed and sworn to before me at CAPE TOWN on this the 11t
day of AUGUST 2017, and that the Regulations contained in Government Notice
R.1258 of 21 July 1972, as amended by R1648 of 19 August 1977, and as further
amended by R1428 of 11 July 1989, having been complied with.

// 4,25
co/lﬁm#ﬁsk OF OATHS

DAVID'-BORGSTROM B
ADVOCATE OF THE HIGH COURT
MEMBER OF THE CAPEBAR™, .

_ B FLOOR, KEEROM STREET CHAMBEAS
56 KEEROM STREET; C.T.
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IN THE HIGH CGUéT—OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

CASE NO:586684/2011

In the matter between:

JULIAN CHRISTOPHER STOBES FIRST PLAINTIFF

KATHLEEN (MYRTLE) CLARKE SECOND PLAINTIFF
CLIFFORD ALAN NEALE THORP THIRD PLAINTIFF
and

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS FIRST DEFENDANT
MINISTER OF JUSTICE AND CONSTITUTIONAL

DEVELOPMENT SECOND DEFENDANT
MINISTER OF HEALTH THIRD DEFENDANT
MINISTER OF SOCIAL DEVELOPMENT FOURTH DEFENDANT
MINISTER OF INTERNATIONAL RELATIONS

AND COOPERATION FIFTH DEFENDANT
MINISTER OF TRADE AND INDUSTRY SIXTH DEFENDANT
MINISTER OF POLICE . SEVENTH DEFENANT
DOCTORS FOR LIFE INTERNATIONAL INC EIGHTH DEFENDANT

Reasons for ruling in favour of the requestor for live stream broadcast of the

proceedings in this matter.

RANCHOD .1

11  The requestor for live stream broadcast of the proceedings in this
matter is Fields of Green for All NPC (FOGFA) a non-profit organisation of
which the two founding members are the first and second plaintiffs in this

malter.
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[2] The first o eighth deféndants indicated their objection to the request of
FOGFA in an exchange of correspondence between the parties some of

which was copied to me.

(3] | considered the correspondence and thereafter informed the parties
through my registrar on Friday, 28 July 2017 that | would allow live stream
broadcast by FOGFA subject to certain conditions which were to be finalised
at the commencement of the proceedings on 31 July 2017.

4} However, before proceedings commenced | was informed in chambers
by the defendants’ counsel that the defendants wish to persist in thelr
objection to the live stream brogdcast but for that purpose they required my
reasons for the graniing of the permission to broadcast.  Thereafter,
defendant’s respective counsel will take instructions from the defendants.
What follows are the essence of my reasons which have been furnished on
extremely short notice in order not to delay the commencement of the

proceedings.

[5] In considering the request for live stream broadcast, | took into account
5173 of the Constitution of the Republic of South Africa, 1996 which provides
“The Constitutional Court, the Supreme Court of Appeal and the High
Court of South Africa each has the inherent power to protect and
regulate thelr own process, and to develop the common law, taking into

account the interests of justice.”

[8] | also took into account the recent decision of the Supreme Court of
Appeal (SCA) in The NDPP v Media 241Limited & others and HC Van Breda v
Media 24 Limited & others (425/2017) [2017] ZASCA 97 (21 June 2017) as
well as the guidelines provided in the practice notice of the SCA as reported in
the South African Law Reports 2009(3) SA1 (SCA) and the practice directive
of this Division regarding media coverage of proceedings in this court.



(71 1 further took into accourtt that a majority of the witnesses who are to
tastify are expert witnesses for the parties as well as the fact that this is not a
criminal trial but rather a matter wherein plaintiffs seek certain sections of at
least two Acts fo be declared unconstitutional insofar as they criminalise the

possession and use of cannabis (dagga). -
8] FOGFA asserts there is a huge public interest in this matter.

S} In essence, | was of the view that the defendants will suffer no
demonstrable prejudice nor is there any real risk that such prejudice will
occur. The defendants seem to stress the fact that the first and second
defendants have a criminal prosecution against them which has been stayed
pending the outcome of this case. | was of the view that that in itself cannot
be prejudicial to the defendants.;

[10] Another apparent reason for the objection by the defendants is that
FOGFA is not a registered media house which subscribes to the rules of the
Broadcasting Comptaihts Commission of South Africa. However, FOGFA has
given the task of live stream broadcasting to an entity called Antfarm (Pty) Ltd
(which managed, | am told, the video and audio recording and transmission of
the well-known criminal trial of Mr Oscar Pistorius).  Furthermore,
undertakings were given by FOGFA, inter alia, that it will not edit or in any
way prepare so-called ‘highlights’ packages of the recordings. In essence,

that it will live steam broadcast the proceedings 'as is’.

[11] |was also of the view that the fair trial rights of the defendants were not
affected by the live stream broadcasting of the proceedings.

[12] | was of the view that the right of the public to access, view and hear
the proceedings in court through the medium of live stream broadcasting is in
harmony with the right to freedom of expression and the open justice principle

and, as | said, that it is not a criminal trial.



[13] 1 also noted that the défendants have not stated that any of their

witnesses object to the proposed live stream broadcasting for any reason.

- RANC %{p
JUDGE OF THE HIGH COURT




SCAAPPEAL RECORD COURT ORDER by the Honourahle Mr Justice Desai

(WeC 50272017)

h)

IN THE HIGH COURT OF SOUTH AFRICA 7«;*7\\

(WESTERN CAPE DIVISION, GAPE TOWN) ¢~ / \q/o\q

dated 27 March 2017

Case po:  5027/2017

Before His Lordship the Honourable Mr Justlce Desai
On Monday, 27 March 2017.

In the matter hetween.

MEDIA 24 LIMITED

and

THE NATIONAL DIRECTOR OF
PUBLIC PROSECUTIONS
HENR! VAN BREDA

ADV LOUISE BUIKMAN SC

in re;

THE STATE

and

VAN BREDA

Applicant

First Respondent
Second Respondent

Third Respondent

Accused

ORDER

HAVING heard Counsel for the Parties and having read the papers filed of record

IT 1S ORDERED THAT.

1. Subject to what is ordered in paragraph b below:-

10
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SCA APPEAL RECORD COURT ORDER by the Honourable hr Justice Desal
{(WCC 5027/2017) dated 27 March 2017

12 For 15 minutes before the commencement of Court each day,
and afier the adjournment of proceedings, the applicant may

take still photographs in court, and video footage in cour;

1,3 During the sitting of the Court, the applicant is permitted to install
two video cameras to record and or broadcast the proceedings,

with the following guidelines:

1.3.1  The cameras shall be set up by not later than 15 minutes
before the cormencement of proceedings every day,
and shall be removed by not later than half an hour after

the adjournment of proceedings at the end of the day;

1.3.2 The video cameras shall be stationary, erected on

tripods, and shall not be attended by a person;

1.3.3 The video cameras shall be left to record and broacdcast
the proceedings, and shall be located in such positions

as the Court may direct from time to time;,

1._3.4 The cameras shall be located discreetly to cause as little

intrusion in the proceedings of the Court as possible,

2. None of the arrangements above shall be extended to Marli van Breda, in

respect of whom no photographs, ‘audio recordings or video footage shall be
taken before, during or after the hearings, whether she is preseni a's a witness,
spectator or in any other capacity, save with the prior written consent of the

Third Respondent;



SCA APPEAL RECORD COURT ORDER by the Honotrable Mr Justice Desai
(WCC 5027/2017) dated 27 March 2017

3.  There ig an absolute bar on:
3.1 audio recordings or close-up photography of bench discussions; and

3.2 audio recordings or close-up photography of communications between

legal representatives or between clients and their legal representatives;

4. No exhibits shall be photographed, videotaped or published by the media,

unless exprassly permitted by the Court,

5.  The parties are at liberty to approach the Court for any variation or amendment

of this order as the occasion warrants,

6. Reasons for this order to be furnished in due course,

BY ORDER OF COURT

REGISTRAR

95

N
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IN THE HIGH GOURT OF SOUTH AFRICA

(WESTERN GAPE DIVISION, CAPE T

In the matter batwann;:

MEDIA 24 LINITED

and

THE NATIONAL RIREGTOR OF
PUBLIC PROBECUTIONS
HENRI VAN EREDA

ADV LOUISE BUIKMAN 8C

Inte!
THE STATE

and

VAN BREDA,

OWN}
Casenot  BO27/2017

Applicart

Firat Respondant
Sacond Respondent
Third Respondant

Anouged

REASONS DELIVERED 4 APRIL 2017

DESAL,

[1]  Time constrainte, regretiably, do not porilt e to glve this matter greatar

aoneidaratlon,

O g



2.

(21 The appllaation came hefore e &8 one of urgenay on Fridey, 24 Marah 2017.
The muoh publicisad irlal to which it ralates was schedulad ta start on Monday, 27
Maroh 2017,

{8  Mr M Bpsleln 8G, appearing for the Firat Respondent, qulte corraatly, valsed
ihe losue of the Applloant creating lis own urgenoy herein, The implied asserion

being thaf 1hls Gouit ahould not entertaln the apploation,

[4]  Goveral weeks prior to the faunuh of tils applioation | raosived a flurry of
(attora fromn divers Journalists and the Appllnant tecuesiing permlsslon to do visual
and audio recordings at tha i), These lefters were forwarded by my Reglsirer to the
various Gounsal Involvad {he ylal and thelr responses were [0 furn forwarded {0
the [ouraafists, This took some time and, it appears, there was 8ome uncertalnty as

to the noxt stap until thls application was taunohad,

8]  Inthese oclroumstannaes | sxerdaad oy disoretion In favour of lhe Applicant
and electad to entertatn the matter, espsalally In that the princlpal lesue relsed hersin

rolates to fundamental Conatitutional Righte which may warant enforeamant,

8]  After hearlng Counsel | granted the order which ls annoxed. No ressona for
the dacision were furnished at that stage, As Counast for the Firat and Second
Respondents had Indlonted that they wished to appesl my Order, | furnish these
raasons urgently as i do not wish lo delay the trlal ey {urther. It & scheduled to

rasommance on 24 April 2017,

%ws\
- 7

/4
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(7] The 8scond Respondent stands avausad af 4 number of murders of members
of his family, allegadly commiited at {hale homs on a.golf estale near Stallenbach in

the Capa.

8] A survivor of the altack, ona Merll, ls In & vulnerable posttion baause of lhe
Injurles sustalned by her Har owatrl, Ms L Bulkman 8C, wae olted n these
nroceedings and the viaws of Ms Bulkman have baen taken nto acaount in th order

mades by e,

1] The Applioant deorlhas (tealf as @ pubilsher and “puNVeyor of news to he
genatal publio’, Its matlla enterprise Includes Intermst news and saveral newshapera
ant magazines.

[10] Hs oass to Install iwo video camaras In tha Court and reoord tha pragsadings,
and other relatad rellef, was eusanlially premlsad upon Saation 16 of tha Constitution
. and, pethaps less glrenuausly, upon Seotion 9 of the Suprems Gourt Aok, Section
A6 of the Sonatitution asseris the rlghtto trosdom of expression, which inclutes hoth
the fresdom of the press and pther madl_a, and the freedom to reoaive or fropart
(nformatien and ldeas, These frasdoms ranstitute central plllavs of the demacratio
slate and nelp to ensure s proper funotloning. A fragquently stated, they are &

guarantor of damontacy.
[11] ‘The Applicant contonds that the afleged murders have rouaived & graat deal

of publiolty and thars [s an peuta publlo Interest In the matter hoth looally and

alsowhere, The publle, they argue, [s aware of tia mattar and Interested In the

V

7/
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adrinistration of Justles, th tral and lts outcome. Though Gounssl for the
Respondents hava ougit fo draw # distination betwasn this and other racent high

praiils eriminal trlals, they are unable to rabut this agpact of the Anpliant's 08se.

2] The First Respondent ~ that ls the National Diractor of publlo Prosecutlona -
NDPP - contends that witnessas may be Inlimidated hy the presenos of resording
aquipraent in Court, The Second Raspondent ralees a gimllar objection, It 1s the
Flrst Respondents gave that aome wlinesses have Indioatad that. they would be

unwiliing to tastily If there was veoording euipment in the Gourt,

18] There ate sovaral responess fo these ohjections as Mr JC Butler 8G, who
appaarad with Me BS Vaughn for the Applicant, corractly polnted out. Firstly, thare
are alraady recording devices ihroughout the Oourt, The avidence of winesses I8
raoordet cantinually and, of coures, the publie hes = right nf aoosss to the recards of
tha Court, What ganuine concer woult a wiinesy, of the scouged have it an
additional microphone 18 placed n Gourt of {or that matter one or iwo camards '

pigiesd unoblrusively In the Courl?

{14} Tha polnt s thie. Hraclitioners and witnsssos quiakly bacame gooustomed 1o
the aquipment already In Court and there s in this regard the avldence of tha expart
prafagaot Labuschagns, who says!

“My awn oxperdance I e Plstoriue malter was {hat the oameras wera snon

forghtton onea pravegdings stariad.”

W@
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(16} ‘The Swaund Respanclent, through his attornay and aupporied by one Doolor
Panlefl-Peter, has ralesd, al best, the thaoratioal possibillly of withesssn heing
influenced by the presence of the aquipment. As Butler 8C pointed out her avidence

s vague in this regard,

[18] The svidenne of Profassor Lebuschagne ls basad on extensive personal

axperence and fs vompeling,

171  More woreylng ls the suggestion by the First Respondent that witnesees would
prafar not {o testlfy If such aquipment was placed I Gourt, Would they also not feel
apprehensive of the Gourl's reuording aquipment?  Moreover the Proseouling

Counsel Ih her afildavit statas:
“Efther durlng, affer of hefore consuliatlon all of the wiinessas, soma fo a lesssr
exiont than olhre, oxprasead thelr fagra, . "

| suppose this merely raflanls a degres of apprehenalon and filtle alse.

[18] In any event, n farms of paragraph & of my ordar, it may be varled at any

stage, If ahy witnass, on good oaues, asks that his avidenos not be braadoast, the

Court will somea te his aselstance,

9]  With ragard to the S8econd Respondent, une only has the not unblased view of
his attorney that ha may flad the presance of the reqording aquipmont nbdhiting,
Soh argument, inoldentally, did not held sway irt the oase Doloom Trading124 (FIy)
Lid ¥a Live Atrlen Network News v King NO 2000 (4) SA 873 (C).

0
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(20] Ssgond Respondent alen raleed the argument usually relsed In auch
alraumstances, namely that the broedoasting of avidencs would pfé]udlna trosa~
examinalion. The suggastion belng Ihat the wltnass wailing oulelde, &f at home,
would have sopess to the proceedings and the valug of hia testimony will ks
compromisad, There I a lagloal diffisully with this argurnant, ‘The medls Will be In
Court reporting oh this matter oytensively In the varlous newspapsrs. Then also the
madstn day reallty. The soclal media will bo ralaying the svidence In the Galut room
almost Istantly, 1 a withess wished 1o soness thoge seouunts of the procesdings,

he or she could do go with great sase,

{21] With regard fo the possible ediing of the evidende, | nesd only note that
uniike a jouthalisl's summary of the evidengs, five radlo or TV coverage fa & more

accurate agcaint of the acival evidenve

[22) At lasue In the Doloom casa supra was vhather the refusal to allow
broadoasting Infringed Seatlon 18 rights, Brand J commentad:
ot ta riot wilhout remson, o If appears to me, that Seoton 16 (1) (a) of the
Onﬁsmullun duas not Hmit {ls guarantes to the freedam of the press, but
spaallloally extends thls freedom 1o the othar media of aommurioation and
oxpresslon as well.  In modern  Himas there are many fomi of

communication.”

[23] | may add that the forms of communipation have inoreased signifloantly sinae

)
7,

4

Brand J de}ivareq he Doleom judgment in 2000,
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[24) What I3 required In ¢ ¢ase such as thté'ls the balansing of compeling Intarests
and tighte. On the one hand the Second Respondent has a Constitutionel Right o &
fali trlal, In terms of Saotlon 85 (3) (o} of tha Gonstliullon he has & rght to a falr
publig trlat, And the Court has a duly to enaure that the trial [a conduoted falty and
that the Interests of witnasses and the Court proosas are approprately pratectad.
On the other hand, the welght to be altachad ta the slghte under Seotion 18 of the
Conslilullon ~ tha rights of the madia and the publie respsatively ~ cannat be

ovatstated,
128] The balancing proceads logloally from the above.

{26} The bald ¢lalt that the prasence of reaording aguipment tn Gourt yoight be
asan by withesses oF the acoused fo ba inoonventent or Inflmidating should not
sonstlitute 3 limitation of tha Oonstitutional Rights of the madia end the publle under
Beotion 16, That would be an unjustified lnitetion of tha right. Any limitation to pass
Conatiutional muster under Secllan 36 of tha Constltution must mest tha high

thrashold Imposad by the sald Seolion,

[27) As Buller 8C polnted out; the lssug [s not whether Wiinasses an& parilalpants
In the Judiclal process will experishce a degrae of etrass If the evidends was to be
broatoast. The qusstion ls whether any additional burden Imposed 1s o suffolently

garlous as to juetlly & limitation of the fundamental rights under Seatlon 18,

O
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28] ‘The interests of Justing do not dlotate that | place greater amphasls upon any

of the gompetlng Interests, The arder | made least Impalre the Intorast of the partfes

and as | uve already Indicated It shall he adepted ae the need arisus,

[28] Inithe rosult | made the order affached harata,

e
Hreo st e
8 DESA

Judge of the High Court

\

e
.



SCA APPEAL RECORD
{WCC 5027/2017)

COURT ORDER of the Constitutional Court of South Africa dismissing
the Second Respondent's Application for Leave to Appeal

135

dated 13 April 2017

CONSTITUTIONAL COURT OF SOUTH AFRICA

In the matter between:

HENRI CHRISTO VAN BREDA

and

MEDIA 24 LIMITED

NATIONAL DIRECTOR OF PUBLIC
PROSECUTIONS

LOUISE BUIKMARN SC

Case CCT 96/17

Applicant

First Respondent

Second Respondent

Third Respondent

ORDER DATED 13 APRIL 2017

CORAM: ADCJ Nkabinde, Cameron J, Froneman J, Jalta J, Khampepe J, Madlanga J,
Mblantla 1, Mojapelo AJ and Pretorius Al,

The Constitutional Court has considered the application for leave to appeal, It has

concluded that the appHeation should be dismissed as it is not In the interests of justice
to hear it at this stage. The Court has decided not to award costs,

Order;

1.

The application for leave to appeal is dismissed.

10
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? 3 5 SCAAPPEAL RECORD COURT ORDER of the Constitutional Court of South Africa dismissing

)

‘ \Q :\Eumnn IR RSKE 1 PR U T T
Q’ PEIVATE BAG a8
MR ADBIMAKGAKGA COPLUTUHVI 1LY,

{WCC 6027/2017) the Second Respondent's Application for Leave to Appeal
dated 13 April 2017

REGISTRAR I3 APR 2017
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Reportable

Case no: 425/2017
In the matter batween:
HENR! CHRISTO VAN BREDA APPELLANT
and
MEDIA 24 LIMITED . FIRST RESPONDENT
THE NATIONAL DIRECTOR OF PUBLIC
PROSECUTIONS SECOND RESPONDENT
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And in the matter betwaen:
Case no: 426/2017

THE NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS APPELLANT .
and

MEDIA 24 LIMITED FIRST RESPONDENT
HENRI CHRISTO VAN BREDA SECOND RESPONDENT
ADVOCATE LQUISE BUIKMAN SC THIRD RESPONDENT
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Neutral citation:  The NDPP v Media 24 Limited & others and HC Van Breda v Madia
24 Limited & others (425/2017) [2017} ZASCA 97 (21 June 2017)

Bench: Ponnan, Leach, Mbha, Zondi and Van Der Merwe JJA
Heard: 18 May 2017
Delivered: 21 June 2017

Summary: Constitutional law — application by media to broadcast ctiminal proceedings
~ tension between the right to freedom of expression and the open justice principle, on
the one hand and the right to & falr trlal, on the other — those tights should as far as
possible be harmonised with one another — court must exercise a proper discretion under
& 173 of the Constitution in each case by balancing the degres of risk involved in allowing
the cameras Into the court room against the degree of risk that a falr trial might not ensue
~ courts ought not to restrict the nature and scope of the broadeast unless prejudice is
demonstrable and thers Is a real risk that such prejudics will ocour — mere conjacture or
speculation that prejudice might oceur ought not to be enough.

ORDER

On appeal from: Western Cape Division, Cape Town (Desai J sitting as court of first
instance):

(&) The appeall succeeds to the extent that paragreph 1.3 of the order of the high
gourt is set aside.

(b)  The matter is remitted to the high court for reconsideration in accordance with the
principles set out in this judgment.

(c)  The costs of appeal of the appsltant, Henrl Christo Van Breda, shall be paid by the
first respondent, Media 24.

Dy



JUDGMENT

Ponnan JA (Leach, Mbha, Zondi and Van Der Merwe JJA eoncurring):

[1] TV, or not TV, that is the questlon:™ According to the Chief Justice of Canada,
the Rt Hon Beverley McLachlin PC, 'Justice Brennan was right: the media and the couris
are locked in a mutual, If sometimes uncomfortable embrace'.? Molachlin CJ was
referting to Justice Brennan's observation in 1980 that:

‘. ., there exists a fundamental and necessary interdependance of the court and the
press. The press needs the counl, if only for the simple reason that the court is the ultimate
guardlan of the canstitutional rights that support the press, And the court has a concomitant need
for the press, because through the press the court receives the tacit and accumulated experlence
of the natlon, and — because the judgments of the court ought also to instruct and to Inspire — the
court needs the madium of the press to fulfil this task’.?

[2]  Undeniably communications technology has evolved ~ ‘from a reporter's prose
desctiption, to an artist's sketch pad renditioh, fo the still and movie cameras with their
bright lights, and flnally to the advenced portable video cameras - the media
progressively has given the public a more infimate view of ctiminal proceadings.”
Howaver, attempts by the madia to introduce modem technelogy into the criminal trial
court, have not been universally embraced. Consequently, this appeal, against &

' | borrow from C Lassiter: ‘TV or Not TV? That Is the Question’ (1996) 928 Journal of Criminal Law and
Criminology 86 avallablig at: ’
hitpi//scholariycommons.law.norihwestern.sdufcglfviewcontent.cgi?article=6602&contaxt=jclc

® Remarks of the Right Honourable B Melachlin PC the. Chist Justice of Canada ‘The Rslationship
balween the Gouris and the Media' Carleton University Ottawa, Ontario 31 January 2012 available at:
hitpivrvw.sce-ose, ca/court-counjudges-fuges/spe-dis/bm-2012-01-31-seng.aspx.

*W.J. Brannan Jr, ‘Why Protact the Pross?' (1980) 18 Columbla Joumalism Review 59, Justice Brennan
added: ‘This parinership of the court and the press Is not unlgue; it is merely exemplary of tha function that
the press serves in our saclety. As money is to the economy, so the press is to our paliticat culture: it 1s the
medium of cireulation. It Is the currency through which the knowledge of recent events is exchanged; the
coln by which public discusslon may be purchased.

* G K McCall, ‘Cameras in the Criminal Gourtroom: A Sixth Amendment Analysis’ (1985) 1548, Cofumbla
Law Review 85 at 1548~1547,
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successful epplication to the high courl io broadcast a criminal trial, requires us to
examine what McLachlin CJ described as that ‘mutual, If sometimes uncomforiabla
embrace’,

f3] The issue arises for determination against the following factual backdrop: The first
appeilant, Mr Hanrl Christo van Breda (the appeliant), is charged with murdetring three of
his family members with an axe. The only survivor of the attack, which ocourred at the
famnily home in an exclusive security estate near Stellenbosch, Is his younger sister, M.
The Incldent and appellant's trial, which Is currently under way, before Desal J in the
Western Cape Division, Cape Town on charges of murder, attempted murder and
defeating ar obstructing the administration of justice - to which the appefiant has pleaded
not guilty —~ has attracted widespread media attentlon.

[4]  Shortly before the trial was due to commencs, the first respondent, Media24, a
publisher and purveyor of news to the general public both In South Afrlea and
internationally, brought an urgent application that it be allowed to Install two video
cameras In the trfal courtroom in order to record and broadcast the proceedings,
alternalively to be permitted to broadcast the procesdings by microphone and sound. It
also applied to be allowsd to take still photographs and video footage in court for 30
minutes before the commencement of court and after the adjournment of proceedings
each day,

[5]  Both parties to the criminal proceedings, the appellant and the second appeliant,
the National Director of Public Prosecutions {the NDPP), opposed Media 24's
application.” Desal J heard the application on Friday, 24 March 2017 and issued the
following order on Monday, 27 May 2017:

. Subject to what Is ordered in paragraph 5 below:-

1.2, For 15 minutes bofore the commencement of court each day, and after the adjournment
of praceedings, the applicant may take stilt photographs in court, and video footage in court;

® Advocate Loulse Buikman SC, M's curater, was cited as the fhird respandent, but took no part in the
proceedings either bofors the court balow or this Court on appasal.

%
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1.3.  During the sitting of the court, the appllcant Is permitted to Install two video cameras to
tecord and or broadeast the proceedings, with the following guidelines:

1.8.1. The camaras shall be set up by not later than 15 minutes before the cammencement of
proceedings every day, and shall be removed by hot later than half an hour aftet the adjournment
of proceadings at the end of the day;

1.3.2, The video cameras shall be stationary, erscted on tripods, and shall not be attended by a
parson; ‘

1.3.3. The video cameras shall be left to record and broadeast the proceedings, and shall be
located In such pasitions as the court may direct from fimie to time;

1.8.4. The cameras shalt be located discreetly to cause as little intrusion in the proceedings of
the court as possible,

2, None of the arrangéments above shall be extended to [M], In respect of whom no
photographs, audio racordings or video foatage shall be taken befors, during or after ihe
heatings, whether she Is present as a wilness, spectator or in any other capacity, save with the
prioy written consent of the third respondent;

3 Thare Is an absoluts bar on:

3.1, audio recordings or close-up photography of bench discussions; and

4.2, audio recordings or close-up photography of communications bstween legal
representatlves or betwean clients and their legal representatives;

4, No exhibita shall be pholographed, videotaped or published by the media, unless
oxprassly pormitted by the count.

8, The parttles are at liberty to approach the court for any variation or amendment of this
order as the occasion warrants.’

[6] The learned judge delivered reasons for the order on Tuesday, 4 April 2017. Both
the appellant and the NDPP filed applications for leave to appeal agalnst the judgment
and order of the court below, which was dismissed on 6 Aprll 2017. Applications by both
for leave to appeal directly to the Constitutionai Court were refused on 13 Aprll 2017 on
the hasis that it was 'not In the interests of justice to hear the matter at this stage', The
appallant thereafter applied to this Court for leave to appeal, as did the NDPP — the latter
by way of a separate epplication. On 26 Aprit 2017 both the NDPP and the appellant
were granted leave by this Court to appeal against the whole of the judgment and order
of Desai J. The operation of the order was suspended pending the outcoms of the
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appeal. Practlce directives were lssued for the filing of the record, practice notes and
heads of argument, and the matter came to be heard by this Court on an expedited basis
on 18 May 2017. Media Monitoring Africa (MMA}, a non-profit organisation, seeking to

advance quality media and the free flow of Information to the public on matters of public
Interast, was admitled as an amicus curlae.

[7] The appellant’s appeal is directed at the court's decision to allow Media 24 to
record and broadcast the crimihal proceedings during sittings of the court as
contemplated by paragraph 1.3 of the order of the high court. The appellant appears to
have no difficulty with the recording and broadeast of counsel's argument and the rulings
and judgment of the court. in contrast, the NDPP's position was one of blanket opposition

to any part of the criminal proceedings being broadcast.

[8] The Issue raised by this appeal is not aitogether new, Whether the media should
be allowed to broadeast court proceedings, and if so, the extent thersof has been

.debated for as long as audio~visual technology has existed.? Nonetheless, what confronis

us Is In some respects unchartered constitutional territory and thus calls all the more for a i
most carafut considaration. Section 16 of the Constitution headed “freedom of expression’
Is a useful starting point. It provides:

(1Y Everyons has the right to freedom of expression, which Includes -

(a) freedom of the press and other media;

(b)  freedom lo receive or Impart information or ideas;

()  freedom of artlstic creativity; and

{d) academlc freedom and freadom of sclentific research.

{2)  Theright in subsection (1) does not extend to -

(&)  propaganda for war;

(b  Incitement of imminent violence; or

() advocacy of hatred that is based on race, ethniclty, gender ot religion, and that constitutes
{ncitement to cause harm.'

% | assiter in 1 abovs, at 236, Se= also McCall int 4 above, at 1547,
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[8] In R v Secretary of State for the Home Department Ex Parle Simms, Lord Steyn
stated:”

‘Freedom of expressian is, of course, intrinslcally important; It Is valuad for lts own sake.
But it Is waell recognised that It Is also hstrumentally imporiant. It setves a number of broad
objectives. First, it promotes the self-fulfliment of individuals In society. Secondly, in the famous
words of Holmes J (echoing John Stuart Mill), "the best test of truth I8 the power of the thought to
get itsslf accapted in the competition of the market"s Abrams v United States (1919) 250 US 616
at 630 par Haolmes J (dissent). Thirdly, fresdom of speech is the lifeblood of demogracy. The free
tlow of informatlon and ideas Informs political debate. It is a safety vaive: peoplo are mors ready
to accspt decisions that go agalnst them if they can In princlple seek to Infiuence them. It acts as
a brake on the abuse of power by public offlcials, It facllitates the exposure of errors In the
governance and adminlstration of justice of the country.’

[10] The tight of the media to gather and broadeast information, footags and audlo
recardings flows from s 16 of the Constitution. The right to freadom of expression Is one
of a 'web of muiually supporting rights’ that holds up the fabric of the constituiional
order.? The right is not limited to the right to speak, but also to recelve information and
ideas. The media hold a key position In soclety. They are not only protected by the right
to freedom of expression, but ate also the key faciiitator and guarantor’ of the right.® The
madia’s right to freaedom of expression is thus not just (or even primarily} for the benefit of
the media: it is for the benefit of the public,' In Khumalo v Holomisa'' the Gonstitutional
Gourt emphasised:

‘in a democratic society, then, the mass media play a role of undsniable importance. They
bear an obligation to provide citizens both with Information and with a platform for the exchange
of ideas which Is cruclal to the devalopment of a democratic culture. As primary agents of the
dissemination of information and ideas, they are, inevitably, extremsly powerful Institutions in a

! " R v Secretary of State for the Homs Department EX Parte Simms [1899] 3 All ER 400 at 408,

B Case & another v Minister of Safely and Security & others, Gurtis v Minjster of Safely and Security
ofhers [1996] ZACC 7; 19986 (3) SA 617 {CC) para 27.

% South Afrfean Broa doasting Corporation Limited v National Direcior of Public Prosectitions [2006] ZACC
15; 2007 {1) SA 828 {CC) para 24 (8ABC CC). See also Bridmmoer v Minister for Soclal Development &
others [2008] ZAGC 21; 2009 (6) SA 323 (CC) para 63.

O Midi Television (Ply) Lid ¥a e-tv v Direclor of Public Prosecutlons (Western Cape) [2007] ZASCA 56;
200? {5} SA 540 (3CA) para 6,

Y Khumalo & others v Holomisa [2002] ZACG 12; 2002 {5} SA 401 (CC) at para 24. See also Da Heuck v
Director of Public Prosscutions (Wilwatersrand Local Division) & others [2003] ZACC 18; 2004 (1) SA 408
{CC) para 49,
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democracy and they have a constitutional duty to act with vigour, vourage, integrily and
responsibility.’

[11] Free speech goes hand in hand with open justice. The latter is a fundarmental
prinaiple of the comman law and has been described as ‘ong of the oldest princlples of
English faw'.? It Is often expressed hy the maxim that justice should not anly be done,
but should manifestly and undoubtedly be seen to be done'. The principle is
multifaceted.” It insists that trial proceedings be conducted publicly in open court and
ordinatily, that is how trials In our ¢riminal justice system are held, The principle of open
justice is one which strikes at the very heart of what South Aftica has heen, and ls still,
trying to achieve In the post-apartheid era.'

[12] The arguments In favour of open justice are perhaps best summarised thus:

'First, it assigts In the search for kruth and plays an knportant role In informing and
educating the public, Second, It enhances accountability and deters misconduct, Third, it has a
therapeutic function, offering an assurance that justice has been done [a senae of communal
catharsis].' ‘

2 Open Justice has & vary long history ~ so long, in fact, that its preciss orlgin I8 unclear, In Teny
{previously 'LNS) v Persons Unknown [2010] EWHC 119 (QB}, Tugendhat J described It as "one of the
oldast principles of English law, going back to before Magna Carta’. In Raybos Australla Ply Lid v Jones
{1985) 2 NSWLR 47, Kirby J declared that ‘{t]he cotrts of England were open from the earflest times', and
pointed to evidence of the existence of open justice in bolh the Saxon and Norman perfods. In Richmond
Neawspapars Inc v Virginia 448 US 555 (1980}, Burger Gd fraced It back 'beyond refiable historlcal racords’,
See also S Rodrick ‘Achlaving the Aims of Open Justice? The Relationship beiween the Courts, the Madia
and the Public' {2014) 124 Daakin Law Review 19 at 130,

The ldea that South African civil courts should be apen to the publlc goes back to 1813. Marais J explained
In Financfal Mall (Ply) Lid v Registrar of Insurance & others 1988 (2) SA 218 (W) at 220F-G: 'Unlit 1813, in
consonance with the then unjvarsal practice in Halland . . . whilst judgments and orders of the Caps couris
had to be pronaunced In public, evidence and argument In trla} cases were heard In camera, with only the
parties and thelr lawyers in attendance. The Britlsh Governor of the Cape, In 1813, lssued a proclamation
retjuiring alf udiclat proceadings in future to be carried an with open doors as a matier of “essential utifity,
ag wall as the dignity of the administration of justica™; it would Imprint on the minds of the inhabliants of the
Colony the ¢onfidence that equal justice was administered to &ali In the most certaln, most speady and least
burdensoms manher,'

18 eamasaee v Commonwealth of Ausiralia & Ors [2017] VSC 171.

# Deputy Chief Justice Moseneke 'The Medis, Courts and Technology: Remarks on the Media Coverage
of tha Oscar Plstorlus Trial and Open Juatice’ 15 May 2018 available at:

httpiifwww.constitutionaleourt.org. za/site/judgasijusticedikgangmosenske/The-Medla-
GourtsandTechnology-Speach-by-DCJ%20Mosenske-on-15-May-2015,pdl,

18 Gity of Cape Town v South Afrlean Natlonal Roads Authority Limited & others 12015] ZASCA 58; 2015
{3) SA 386 {SCA) para 12, See alse Mosenske in 14 abova, at 5.




in Gity of Cape Town v SANRAL, which concerned public access to racords filed In coutt,

it was stated:®

‘Not all information Is readily revealed by the state and even powerful medla organizations
sometimes fage great difficulties in obtaining information In some areas. In an environment of
sacracy, joumnallsts becoms vulnerable to off the record briefings and strategic leaks by
government, in this context, open justice is parlicularly important because through court cases
Information can be exposad and tested in ways that may nat otherwise be possible. The judiclal
process generally shrinks from hearsay. Witnesses swear to the truth and if they lle make
themssives open to perjuty. The rules of evidencs, which regulate what s revealed, are applied
by an Independent judiclary. The whole process Is thus designed to limit the extent to which
parties c¢an craft and shaps information for public consumption. In Scoft, Lord Shaw of
Dunfermtine famously warned 'In the darkness of secrecy, sinister interest and evil In every shape
have full swing against the dangers of justice behind closed doors', |

[13] In independent Newspapsrs,” whers a newspaper sought access to portions of a
court record that had been kept confidential on the grounds of national security, the
Constitutional Court held that apen justice had essentially hecome a right of its own,
stating:®

‘There exists a cluster or, if you wili, umbrella of related constitutional rights which Include,
in patticular, fraadom of expression and the right to a public trlal, and which may be termed the
right io open justice. The constitutional imperative of dispensing justice in the opsen is captured In
sevaral provision of the Bli of Rights. First, section 16(1)(a} and (b} provides in relevant part that
evaryone has the right to freedom of expression, which Included freedom of the press and other
media as well as fresdom to receive and impart Information or ideas. Seclion 34 does not only
protact the right of access to courts but also commands that courts deliberate in a public hearing.
This guarantee of opanness in judicial procesdings is again found in saeclion 35(3)(¢) which
entitles svery accused person to a public trial befora an ordinary caurt.

From the right to open justice flows the madla’s right to gain access to, observe and report on the
administration of justice , ..’

18 City of Cape Town in 15 above, para 21. |

Y Independent Newspapers (Ply) Lid v Minisier for Inteliigence Servicas (Freedom of Exprassion Institute
as Amicus Curiae) In ve: Masetlha v President of the Republic of South Aftica & another [2008] ZACC &;
2008 (5) SA 31 (CO).

8 Jbid, paras 3941,
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[14] Recently, in SANRAL,'® this Court emphasised: ‘[l may be said that the right to
public courts, which is one of long standing, does not belong only to the litigants in any
glven matter, but to the public at large. . . ." This vital rationale was recognised by the
Gonstitutional Court in Mamabolo:®°

‘Slnce time mmemorial and in many divergent cultures It has beenh accepted that the
business of adjudication concerns not only the immediate fitigants but is a matter of public
concern which, for its credibliity, is done Ih the open where all can see. Of course this openness
seeks o ensure that the cltizenry know what ls happening, such knowledge In tumn being a
means towards the next objective: so that the people can discuss, endarse, critlelse, applaud or
castigate the conduct of their cousts,'

[15] The principle of open courtrooms is not new, According to Deputy Chief Justice
Mosenaeke:

‘In traditional African culture, the shade of a tree was the place where disputes of socisty
were mediated and resolved. It was on this soll that the communily would meet for a “jekgotia”.
There was room for alf to have their say. Everybody was an aclive participant of the pracess, This
is how Justice was done, [t Is the age-old concapt of justice under a tree.!

This princlple has indeed evolved and Is now constitutionally entrenched.?? it provides to
all criminal accused the right to a falr and public trlai.® In that regard s 152 of the
Criminal Procedure Act 51 of 1977 provides [e]xcept where otherwise expressly provided
by this Act or any other law, criminsl proceedings in any court shall take place in open
court, and may take place oh any day.’ That provision is echoed in s 5 of the Magistrates’
Court Act 32 of 1944** and s 32 of the Superior Courts Act 10 of 2013.% However, trials

‘9 ° Clty of Capa Town fn 15 above, para 18,
® § v Mamabole {2001] ZACC 1 7: 2001 (3) SA 408 (CC) para 29, See also § v Shinga (Soclety of

Advocates {Pistermatitzburg)) as Amicus Curiae); 8 v O'Cannelf & others [2007] ZACC 8; 2007 (5) BCLR
474 (CC) para 25: 'Closed court proceedings carry within them the seeds for serfots potential damage to

gvery pillar on which constitutional democracy is based.'

* Moseneka fn 14 above, at 4,
£ Indepsndsnt Newspapers in 17 above, para 39,

* Moseneke in 14 above, at 7.
2 gaction 5(1) reads: ‘Except where othorwlsa provided by law, the proceedings in every court In all
ctiminal cases and the trial of all defended clvil actlons shall be carried on in aopen court, and recorded by
the presiding officer or othet officer appointed ta record such proceedings.”

)
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{or parts of trials) may be, and often are, held behind closed doors, amongst others, to
protect the privacy or security of witnessss, Section 153 of the Criminal Procedure Act
sets out the clreumstances in which proceedings shall not take place in open court.*®

[16] Freadom of the press and the principle of open justice are clossly interrelated. The
media, reporting accurately and fairly on legal procesdings and judgments, make an
invaluable contribution to public confidence In the Judiclary and, thus, to the rule of law
ftself. The Constitutional Court has made plain that In Interpreting s 16 of the Constitution:

* Saction 32 reads; ‘Save as is otherwise provided for in this Act or any other law, all proceedings in any
Superiar Court must, except in so far ag any stuch court may In epeclal cases otherwise direct, be carried
on In opan court.’

204 In addition to the provisions of seotion 63 (5) of the Child Justlao Act, 2008, if it appears to any court
that it would, In any criminal procesdings pending before that couri, ba In the Intorests of the seourity of the
State ar of good order or of public morals or of the administration of Justice that such procesdings be held
behind closed doors, It may direct that the public or any class theteof shall not be present at such
proceadings or any part thareof,

(2} 1 1t appears to any court at criminal procsadings that thera Is a likellhood that harm might result to any
person, other than an accused, If he testifies at such procasdings, the court may direct-

{a) that such person shall tastify behind closed doora and that no person shall be present whan such
evidenue Is given unleas his presence Is necessary In conneclion with such proceedings or Is authorized by
the gout;

{b) that the identity of such person shalf not ba revealad or that it shalf not ba revealad for a perlod
apeoifiad by tha court,

() In orimina! proceadings relating to a charge that the accusead committed or attemptsd to commit-

(a) any sexual offence as contemplated in section 1 of the Criminal Law {Sexual Offences and Related
Matters) Amendment Act, 2007, towards or In connection with any othar person;

(b) any aot for the purpose of furtharing the commieslon of a sexual offence as contemplated In section 1 of
the Criminal Law (Sexual Offences and Related Matiers) Amendment Act, 2007, towards or In conneéction
with any other person; or

{0) extortion or any statutory offance of demanding from any other parson some advantage which was not
dus and, by inspiring fear in the mind of such other person, compelling him to render such advantagse, the
court hefore which such praceedings are pending may, at the raquast of such other person or, If he is a
minor, at the request of his parant or guardian, diract that any person whoss prasence is not necossary at
the praceedings or any parson or class of persons mentioned in the request, shall not be prasent at the
procesdings: Provided that judgment shall be dellvered and sentence shall be passed in opsn court If the
court i of the apinion that the identily of the cther petson concernad would not be revealad thereby.

(3A) Any person whose presence is not necessaty at criminal procesdings refarred fo in paragraphs (a)
and {b) of subseation {3), shall not be admitted at such proceedings whils the other person referrad to In
those paragraphs Is giving svidence, unless such other parson or, if he is & minor, his parent or guardlan or
a parson in foco parenlls, requests otherwise,

4...

(5) Where a witness st criminal procaedings before any court is under the age of eighteen years, the court
may direct that no person, other than such witness and his parent or guardian or a parson in loco parontis,
shall be present at such proceadings, unless such person's presencs s necessary in cannection with such
proceedings or is authorized by the court.

{8) The court may diract that no parson under the age of eightesn years shall be present at criminal
proceedings hefore the count, unless ha s & witness raferred to in subsection (5) and is actually giving
evidence at such proceedings or his prasence s authorized by the court,’
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‘We are obliged to delineats the bounds of the constitutional guarantee of free expression
generously. . . fand] . . . [U]nless an exprassive act is excluded by s 16(2) it is protected
expression.? While the right of the madia, under s 16 cansists primarily of the right and
freedom to disseminate Ihformation, the public in turn, has the tight fo receive
information. And, in an open democracy based on the values of equality, freedom and
human dignity, the right of the publle to he Informed Is one of the righis' underpinned by
the value of human dighity,

[17] The broadcasting of court preceadings Involves the use by the media of the video
camera and sound tecordings to communleate public events directly to members of the
public. This is an aclivity that has expressive content® and is therefore plainly an
expressive act. Ih the United States, there is ‘strong evidence that suggests that
talevislon Is a more pervasive medium than newsprint . . .. reparts show that television is
the number one source of news across the nation’.*® The same would appear to hold true
for thig country — given the high levels of illiteracy, the print media is the preserve of a
few. The majority of South Africans rely principally on radio and television for theit news
and information. This was recognised by the full court In Dotcom Trading.® In that case,
which was concerned with an application to broadcast the proceedings of a Commission

of Enqulry, Brand J noted:®

't Is almost self-avident in my view that tha prohibition of the direct radic transmission of
proceedings by a radio broadcaster constilutes a limitation on what is essential to the activitles of
that medium of communication. | have heard no argument and | can see no teason in logic why a
limitation on what constitutes the very essence and distingulshing featurs of the radio
broadcaster's medium of communication does not constitute an Infringement of the radio
hroudcastar's freedom which is enshrined by s 16{1)(a). It s not without reason, 8o it appears to
me, that s 16{1)(a) of the Constitution does not limit its guarantes to the fresdom of the press, but
spaclfically extends this freedom to other medla of communication and expression as well. in

# Laugh It Off Promotions CC v South African Brewerles Intermatlonal {Finance) BV Va Sabmark
lntematfonaf & another [2005} ZACT 7; 2006 (1) SA 144 {CC) para 47.

2 canadian Broadeasting Corp v C—‘anada (Attornay (eneral) 2011 8CC 2.
¥ Nancy T Gardner 'Cameras In the Courtraom: Quldelines for State Criminal Trials' Michigan Law Review
Vol 84 No 3 (1986) 475 at 490 available at:
hltp {/schalarship.kentiaw.lit.edu/cgiviewcontent.ogi?anicla=1403&context=fac_schol

{Jofc:om Trading 121 (Ply) Lid ¥a Live Afica Network News v King NO 2000 (4) SA 973 {C),

3 1blef, para 43.

//z



13

modern times there are many forms of communication. Each of these media communication and
exprassion has ifs own dlstinguishing features and sach of them can be limited in a different way.
The video camera most probably provides the ultimate means of communication, But radlo also
hasg Its advantages over the ptint media. Not only the words spoken, but the emphasis, the tone
of voice, the hesitatlons, otcelera can be recorded and communicated, To prevent the radio
broadeaster from racording the evidence Is to deprive him of that advantage ovar the print media.’

[18]  The first Instance of trial proceedings being broadcast by audio-visual technology
to & remote public, albelt against the instructions of the court, was the Bruno Hauptmann
case. The tral before the New Jersey court in 1935, which concerned the alleged
kidnapping and murder of the Lindbergh baby by Hauptmann, atttacted intense media
attention.” In the aftermath of the overwhelming media covetage of the Hauptmann trial,
the American Bar Assoclation (ABA) House of Delegates adopted Judiclal Canon 35,
which recommeanded a ban of all photographic and broadcast coverage of couttroom
praceedings. Notwithstanding Ganon 35,® in the years following Hauptmann, some
States began to embrace television. The State of Texas saw the first challengea to the
prejudicial impact of cameras In the courtrocom. In 1965, the United States Supreme
Court considered the constitutionality of telovision coverage of trial proceedings. in
reversing the trial court and the Texas Court of Criminal Appeals, the Supreme Court in
Estes v Texas™ found that televising and broadcasting portions of a trial in which there
was widespread interest, over the objection of the criminal defendant, infringed upon the
Due Process Clause of the Fourteenth Amendment.*® However, the court left for another
day the question whether the Caonstitution absolutely prohibited the televising of State
ctiminal trials.*® '

% Hauptmann appealed to the New Jersey Court of Errors and Appeals, which afflrmed his convietion
{State v Hauplmann 118 N J L 412 (N J 1935}}. His petition to the United States Supreme Court for
certlotari was denled (Hauptmann v New Jersey 296 US 649 {1935)).

33ABA canons are advisory and do not bind the State or Federal Courts,

* Estes v Taxas 381 US 532 (1865)

% The Fourteenth Amendment fo the US Constitution was rallifed In 1868. It, amangst other things, forhids
Statas from denying any person 'life, liberty or properly, without due process of law’ or ‘the equal protection
of ihe laws,'

9 | assiter In 1 above, at 940.

.

4
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[19] In 1981, the US Supreme Court had occasion to revisit the lssue in Chandler v
Florida.®" By then, televislon was very much a part of mainstream life and many State
courts had begun to experiment with cameras in the courttoom. Chandler involved the
constitutionality of the revised Canon 3A(7) of the Florida Code of Judicial Conduct,
which permitied electronlc media and still photography coverags of judiclal proceedings,
subject to the control of the presiding judge, and which implemented guidelines on trial
Judges obligating the court to protact the fundamental right of the accused In a criminal
case to a falr trial®® The questlon for the Chandler court was rather narrow:* ‘May a
State allow broadcasting of a criminal trial without violating a defendant's constitutional
right in spite of the defendant’s objection?” The court answered: ‘[Tihe Constliution does
not prohibit a State from experimenting with [televising criminal frials]. it heid that
televising a criminal trial does not autematically make the trial unfair to the defendant,*°
Chief Justice Burger stated:™

'An absolute constitutional ban on broadcast coverage of trials cannot be justified simply
bacause there is a danger that, in some cases, prejudiclal broadcast accounts of pra-trial and trial
evanis may impalr the abilily of Jurors to declds the lssus of gulit or inndcence uninfluenced by
extraneous matter...The risk of juror prajudice In some cases doses not justify an absolute ban on
news coverage of trlafs by the printed media; so also the risk of such prejudice does not warrant
an absolute constitutional ban on all broadeast coverage.’
Calling the psychological impact of broadcasting coverage on trial participants ‘a subject
of sharp debate’, the Chlef Justice suggested making a distinction between ‘general
psychological prejudice’ and ‘particularized’ prejudiclal Impact.”? Again, he emphasized
the judicial authority to prohibit broadcast covarage if it were demonstrated that the ‘mere
presence' of visual and broadcasting equipment in the courtroom would ‘invarlably and
uniformly’ affect the judges, witnesses, and lawyers, and other trial participants. [Ajt
present,’ he said, 'no one has heen ahle to present empirical data sufficient to establish

3 Chandler v Florida 449 US 560 (1981).
81 assitor in 1 abova, at 940,
8 ¥ H Yourn ‘Camstas In The Courtroom In The Twenty-Firat Cantury: The US Supreme Court Learing
From Abroad?' (2012) Brigham Young University Law Reviaw at 1899 avsliable at:
gﬂp://digitafcommons.!ambyu.edu/cgb’viswcanrentcgi?arﬁa!s=2699&context=lawreviaw.
Iotd, '
" 1bid, at 2000-2001.
* |bid, at 2001,

W
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that the mere presence of the broadcast media Inherently has an adverse effect on that

ljudicial] process.*

{201 Thus, whilst the US Suprems Court refused to hold that television coverage is
constitutionally prohibited, 1t also refused to hold that television coverage is
constitutionally mandated.*® In the combination of Estes and Chandler, so it has been
observed, ‘the Supreme Court struck with Solomon-type wisdom, holding that the
Constitution neither prohibited nor mandated televised coverage of trial proceedings
where there were safeguards In place to ensure the court could honour the defendant's
right to a fair trial and there was no showing of specific prejudice.”® As a result of
Chandler, the States that had already permitted televisfon coverage or stili photography
In courtrooms were free to continue to do so, while a number of additional States opted
for elactronic and photographic courtroom coverage.”® Further, some States that
permittad cameras in the courtroom subject to the consent of dsfendants stopped
requiring that consent”” All 50 States now have some form of televised court
proceadings — 44 allow televislon coverage of hoth trlals and appellate proceadings,
while the rest restrict courtroom coverage to appellate arguments.”® A number of State
courts allow the broadcast of both civil and criminal trials at first Instance, subject to the
discretion of the judge.*® However, the Supreme Court of the United States has never
permittsd cameras Into its courtraom or live broadcast of its oral arguments.®® The case
against having television cameras recording hearings of the Supreme Court was
articulated by Justices Kennedy and Breyer at a congressional hearing."! Recently,

" Chandler fn 37 above. See also Youm i 89 above, at 2001.

* Gardner fn 29 abave, at 475,

51 gestter fn 1 above, at 942,

% Youm fn 89 ahava, al 2001,

7 |bid, at 2001-2002.

‘8 Ibld.

® For example, sea: Callfomia: Rule 1.150. 'Photographing, Recording, and Broadcasting in Courl, 2014
Callfornia Rules of Court; Massachusetts: Massachuseits Supreme Judicial Court Rule 1:19 ‘Elsctronic
Access {o the Courls’; Missourd: Missourl Supreme Couwrt Operating Rule 18,02; New Jarsoy: Cods of
Judiclal Conduct Caron 3A(8) and "Supreme Court Guidelines for Still and Televislon Camera and Audlo
Covarags of Praceedings in the Courts of New Jersey’; Tennaessee: Tennessee Supreme Court Rule 30;
Utah: Judiclal Councit Rules of Judicial Administration, Rule 4-401,01; Virginia: Va. Code 19.2-266.

* Youm fn 39 above, at 1989, .

51 "The judges were concerned about how televising procesdings might Inierfere with how they interact with
aach other and counsel in testing arguments and the fact that quastions and staternents may be taken out

(7
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Justices Kagan and Sotomayor alse expressed concems that allowing cameras might
lead to grandstanding that could fundamentally change the nature of the coun.®
Regardiess of the complete prohibition on visual footage in its couttroom, the Supreme
Court does publish audio recordings of all oral argument on its website.”® These
recordings are generally released at the end of each sitting week.*

[21}] In September 1990, the United States Faderal Judicial Conference authorised the
running of a three-year pilot programme allowing sleoctronic media coverage — filming,
recording and broadeasting — of civil proceedings in trial and appsllate courts in six
fodoral districts. At the end of the pilot project, those carrying out this programmse
recommended that it should continue and expand across all federal districts. This
recommendation, however, was not followed by the Judiclal Conferance, which asserted
that 'the intimidating offect of cameras on some witnesses and jurors was cause for
concern”.2® In 2011, a new three-year pilot programme was authorised to be carrled out in
14 districts. In this programme, the cameras were to be operated by the courié, the
consent of all parties was required and no fliming of jurors was allowed, The programme
was set to conclude In July 2015. Howéver, it has bean extended to continue under the
same 'terms and conditions to provide longet term data and information to the Commitiee
on Court Administration and Case Managemsht.”®

[22] The general practice in Canada Is precisely the opposite of that in the United
Staies. As a general ruls, both at the federal and pravincial levels, trial courts in Canada

of context for a 'sound bite’ on network television news.

52 Justica Kagan was wary that It might upsst the dynamic of the institution and was reportad as saying:

)f you look &t different expsriences, when cameras coms into a place, the nature of a conversation often
changes.’ Assoclatod Press, 'Two Justices Oncs Open to Cameras In Court Now Reconsider’ The New
York Times (2 February 2015, New York) htip/www.nytimes.com/aponline/2015/02/02/us/polilics/ap-us-
suprems-coutt-cameras.htmt? r=0,

% Bea Efectronio Publication of Court Procesdings. Isstes Paper — June 2016 {2015) Supreme Court of
Queensland at 20 avalable at: hitp/www.jea.asn.aw/wp-contentuploads/2013/10/P71_02_01-8C-Qld-
lssuas-Paper-June-2015,pdf,

% 5ee Supreme Court of the United States ‘Argument Audio’ available at:
hitpsd/www.supremecount.govloral_argurnents/argument_audio. aspx

5 Electronic Publication of Court Proceedings in 53 above, at 21.

% Qaa hitp:www, Lscotrts,gov/about-faderal-couris/camaras-cotirts.

z:
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do not permit thelr hearlngs to be recorded or broadecast where witnesses are involved.®”
Before appsllate courts in Canadg, the practice has heen more liberal. The Supreme
Court of Canada has permitted television coverage of hearings since the mid-1990s and
most hearings are now webcast live or live-streamed on the court's waebsite. The
Canadian Supreme Court first allowed the broadcasting of its decision in the Patriation
Reference cass™ In 1981, but the court did not permit any further camera access for a
number of years.? Between 1993 and 1995, the Suprems Court of Canada ran a trlal
programme allowing the recording and broadcasting of certain court procesdings.®® Since
1995, the court has permitfed television coverage of all its hearings. In the main, these
hearings are broadeast by the Canadian Parllamentary Affalrs Channel and since 2009,
have been webcast live on the court’s website,"

[23] England and Wales have a Statute, the Criminal Justice Act of 1925, which bans
certain coverage of court procesdings, except for proceedings in the relatively new
United Kingdom Supreme Court. More recently, in tetims of the Crime and Courts Aot
2013, the Lotd Chancellor and Lord Chief Justice canh exempt spacific instances of
coverage from the operatlon of the Criminal Justice Act.®® The Supreme Court has
adopted a more opsn approach to media coverage and has allowed Its heatings to he
broadeast since its opening in Oclaber 2008, when it replaced the House of Lords. In a

7 It 2016, Justice Denny Themas granted the medla permission to hava hia verdict In the Travis Vader
double-murdar trlal to be broadcast via g live-streaming TV vamera In the courtroom, As part of his order,
one camera was allowad in the caurtroom but it was only parmitted to show Justice Thomas reading his
judgment and It was not allowad to show the accused or any parson in the public gallery. {See:
hitp://edmontonjournal.com/news/local-naws/judge-allows-camera-in-courtroom-for-acoused-killor-travis-
vader-verdict-later-this-weaek).

58 T McFoat ‘Cameras in the Courts' Canadian Broadeasting Garporation 12 March 2010 avallable at:
hiip/www.cho.ca/news/canada/cameras-in-the-courts-1.863497; Ses also Youm fn 39 above, at 2012,

= Youm fn 38 abovs, at 2008.

¥ Those caaes included, inter alla, the following: whather an individual has the right to assisted sulclde
{See Aogdrigusz v British Columbia (Atlomey General) [1893] 3 SCR 519); the tax deductibility of nanny
oxponses (See Symes v Canada, [1993] 4 SCR 685) and spousal support payments for a homogexual
cauple (See Egan v Canada [1995] 2 S8CR 513).

¥ N 8 Marder “The Conundrum of Cameras in the Courtraom® (2012) Chicago-Kent College of Law
Research Paper 44 at 63.

® Section 32 of the Crlme and Cauns Act, as read with s 41 of the Ctiminal Justice Act of 1925 and & 9 of
the Contempt of Court Act of 1981. See further Court of New Zealand Media Review Panal,- Repoit to
Chist Justice on In-Court Medla Coverage’ (Report to Chief Justice) para 88 avallable at:
hitps:/faww.courtsofnz.govt.nz/in-Court-Media-Raview/In-Court-Media-
Raview/ReporitoChiefJusticeonincourtmediacoveragef6_7_15_20150720.pdf.
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history making motnent for UK law, the Criminal Division of the Court of Appeal allowed
telovision cameras to film the ‘Speechlsy Appeal’ in Naovembsr 2004.% The UK Supreme
Count has entered into an arrangement with British television broadeasters to allow for
live, fres streaaming of procesdings on the internst. At present, the proceadings are
broadeast live by Sky News and all court haarings are accessible anline through the live
stream.®* The operational rules that govern the filming and broadeasting of the Supreme

Court proceedings were formulated by national broadcasters In the UK such as the BBC,
"IN and Sky News. |

[24] Narthern ireland alse has a Statute that bans electronic media coverage of count
proceedings.®® Scotland, which does not have a statutory prohibition like England, Wales
and Northem lreland, allowsd a pilot programme with numsrous restrictions, but the
medla found it difficuit to gain the consent of all of the participants and so it did not
provide a workable model.*® Howaever, Scotland does allow filmed witness testimony to
bo used for educational purposes, such as in documentaries.”” In Qctober 2012, in
response to the 'development of soclal media, the uss of instant text-based
commurication and the broadcasting of proceedings before the UK Suprems Court,%®
the Lord President commissicned a review of the Scotlish policy on recording and
broadeasting proceedings in court and the use of live text based communication from
gourt, A repont on the findings of this review was published in January 2015, This report
recommended that:

% 5 Bucks 'Court on Camsra: Appeals In Action' The Observer 5 March 2005 available at:
hitp:/fwww.guardian.co.ulk/medis/2005/mar/08/business.broadeasting2, The 'Speschley Appesl’ involved
former Lincalnshire County Coungil Leader, Jim Spaachley, who had been convicted of miscondust ua a
public officlal and senienced to sightesn months in jall. See also: ‘Cameras Record High Court Appeal’
BBC News 16 Novamber 2004 avallable al:
hito:/newsvote.bbe.co.uk/mpappsipagetools/print/news.bbe.co.uk/2/hivuK _news/england/lincolnshire/40159
77.sim,

% Youm i 39 above, at 2008,

% Marder In 61 abova, at 1560.

% Ibid, at 1560.

" Tha conditions govarning ths hroadeast of procsedings in Scottish courts are set out in Lord Hope's
Practice Directlon (1992), which is quoted In X v Brillsh Broadeasting Corporatlon and Lion Television
Limited [2005]) CSQH 80 para 4.

% Report of the Review of Policy on Recording and Broadsasting of Proceadings In Court, and the Use of
Live Text-Based Communicatlons from Gourt (Scottish Raepoif} 15 January 2016 avallable at:
hitp:/fvww.scotland-fudiclary.org.uk/25/1369/Repart-of-ths-Review-of-Policy-on-Recording-and-
Broaticasting-of-Proceedings-in-Colrt--and-Use-of-Live-Text-Based-Communications.
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'{a)  the filming of civil and criminal appeals and legal debates in civit first instance
proceedings should bs allowed for live transmisslon and subsequent hews broadcasting and
documentary fiim-making subject to clear and comprehensive guidslines;

(b) criminal and clvil trials could only be filmed for dogumentary purposss, subjact to restrictions
where partles ware particutarly vulnerable; and i

() fitming of the delivery of sentencing remarks of the jucige should be allowed, however the
fiiming should focus on the judge.’®

[26] In Australia, all jurisdictions have admitted television cameras Iinto thelr
courtrooms on an ad ho¢ basis, but in many jurisdictions this has only been for
ceramonial proceedings. Specific guidelines dealing with electronic madia coverage have
been developed and Implemented in Western Australia. They allow for the recording and
broadeasting of count procesdings upon application to the presiding judge. Desplte

making provision for this, its use has been, at best, sporadic.”® Since Ootober 2013, the

High Court of Australia has published audio-visual recordings of full court hearings online
via an archive on the court’s website. These recordings are generally published a few
business days after the hearing.”’ In addition to these recordings and as part of lts
commitment ta open Justice, the coun also provides access, agaln via its website, to
detailed case-specific information, including the submissions of the parties and
transoripts of oral argument.”® Filming Is permilted in speoial circumstances during
procesdings in the Suprate Courts of New South Wales, Narthern Territory, Western
Australia and Tasmania, on application to sither the judge or registrar.”® Recently, the
New South Wales Parllament enacted the Courts Leglslation Amendmant (Broadcasting
Judgments) Act 2014 No 44, which amended the Supreme Court Act 1970 No 52 (NSW),
to allow for the recording and broadcastlng of court proceedings. This enactment cteafes
a presumption in favour of granting applications by the media to record and broadoast
‘Judgment remarks' delivered in open court.™ Desplte this apparently liberal approach,
the substance of what can he recorded and broadeast is very limited. Judgment remarks

% Scottish Report tn 88 above, at 29—30.

:‘I’ Elacironic Publication of Court Procesdings fn 54 above, at 18,
Ibid.

2 tid.

7 Report to Chief Jusilee para §8.

7 Electronic Publication of Court Froceadings fn 53 abova, at 18,
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int relation to a criminal tal, are defined as — 'the delivery of the verdict, and any remarks
- made by the court when sentencing the accused person, that are delivered or made in
open court, and ... In relation to any othet proceedings — any remarks made by the court

in open court when announcing the Judgment determining the procesdings'.”®

[26] With New Zealand, untf the 1980s, thers were no guidelines that related to the
coverage of court proceedings by the media. There were no cameras allowed in court
and as a matter of general practice recarding in court was not permitted (as distinet from
taking shorthand notes) even by reportars. New Zealand established & pilot programme
that ran from 1995 untll 1998, which permitted the fllming of high court cases. An
evaluation of the pilot project’™ revealed that most judges were distracted by the cameras
though lawyers were not and that 58 per cent of the public thought that they would be
less wiiling to appear as & witness if there were camsras, but the evaluation did not tind
any withesses unwilling to appear. While public support for cameras rose from 25 per
cent in 1996 o 38 per cent in 1998, 67 per cent of those polled in 1938 did not think that
the experiment had educational value.”” In spite of the mixed results and findings that
arose from the evaluation, the programme has been extended. Following the pilot
programms, New Zealand has permitted the recording and broadcasting of court
proceedings since 1999. Under that system, should a media outlet wish to record
proceedings in court for broadcast elther on radio or television, it must apply to the court.
The application Is then forwarded to the parties involved and, following the receipt of
submissions, Is determined by the trial judge. Any permission is regulated by extensive
guidelines, which outline both how the footage is to be recorded and how it is to be
distributed. Griminal trials at first Instance may be flimed and broadcast provided that
certaln condlflons are met, including that any witness who objects mist he made ‘not
racognisable’ In the broadcast.” New Zealand courts do not, howavet, publish or provids
this footage on thair own website or via a publlc broadeaster. The Chief Justice of New

75 gaction 127 of the Supreme Coutt Act 1870 No 52 (NSW).

8 Marder fn 61 above, at 1661,

7 1hid.

™ New Zealand Minlstey of Justice ‘In-Court Media Covarage Guidelines' (2018) avallable at:
hitps:www.cotrtsofnz.govt.nz/going-to-courtmedie/rules-and
rasourcas/INCOURTMEDIACOVERAGEGUIDELINES2016T.pdl.
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Zealand recently commissioned and has received a draft report on ‘In-Court Media
Coverage’. The repott reviews the existing guidelines and practices relating o cameras
and recording In court, it concludes that the presence of film recording, cameras and
audio recording has ‘facliitalted] a more open and accessible court Sysiem’, but also has
givan rise to some procedural challenges. Ultimately, It was considered that the present
level of coverage was to be preferred over nons at all and no fundamental changes to the

1995 reforms or the guidelines were recommended.”

271 In Germany, ¢ 169 of the Court Constitution Act 1875 (Qetichtsverfassungsgesetz
(GVG)) provides:

"The hesaring before the adjudicating court, including the pronouncement of judgments and
rulings, shall be public. Audio and television or tadio recordings as well as audio and film
recordings Intended for public presentat‘rbn or for publication of thelr content shall be
inadmissible.’ ]
in 1995 and 1999 respectively, the news channel N-TV instituted action on constitutional

grounds for permission to broadeast the trials of former members of the East German
Politburo and to film a hearing concerning the legalily of hanging a orucifix in a public
schaol classroom.™ Both cases reached the Federal Constitutional Court (FCC) in 2001,
which ruled against the broadcaster. However, as these cases Wore making their way
through the justice system, the FCC decided to allow the fliming of its reasons for
judgment, which began in 1908.%1 In 20186, the Federal Ministry of Justice put forward a
proposal that would allow TV cameras into the highest courts of the five branches of the
judiciary In Garmany. The TV cameras wauld be aliowed to roll only when the presiding
judge delivers judgment, but not during the hearing.*

2 Eiactronic Publication of Gourt Procesdings fn 63 above, at 18

20 gl eprints for Transparency "How High Courts Evarywhere but the US Have Limited Judicial Tenure and

Allowed Broadeast Access’ 22 September 2018 avallable at

gnp:ﬂfbcfhecouﬂ. com/wp-conienr/up!oadsfzo16/09/Foreign-courts-on-broadcasbfenure-f-‘ TC-FINAL-1.pdf.
ibid.

82 p Bert “TV Cameras to be allowed In German Courlroorms?’ 8 Aprit 2016 Dispute Resoltiion In Germany

avallable at:

htip/www.dlsputeresolutiongermany. com/2016/04/v-cameras-1o-be-allowed-In-german-courtrooms/.
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[28] There Is a lsgal presumption against audio-visual coverage of courls in israel,
Permits to record and broadcast hearings have bsen granted in only five cases over a
period of more than sixly years.*® One of the first televised courtroom trials was that of
Nazi S5 Ligutenant Colonel, Adolf Eichmann, before a Jerusalem court in 1961. Israel's
Prime Minister, David Ben Gurion, wanted the trial broadeast to educate a generation
that had come of age after World War Il about the atrocities of the Holocaust. The event
was emotionally explosive and revealed for the first time to a shocked world audience the
Nazi campaign to exterminate European Jewry, it has been said that one of the
extraordinary aspects of the Eichmann frlal was that no one knew very much about the
Holocaust when the tial began.® To many, the Holocaust was an unspeskable
remembrance and survivors did not readily speak about their ordeal. But the trial was a
cathartic expetience. Over 100 withesses tesiified and after a trial lasting 16-weeks,
Elchmann was found guilty on all 15 counts of the criminal indictment against him.® The
sacond Instance was in the 1970s, when an lsrasli district court allowed the racording
and broadcast of the dacision In the Mizrachi case - a defamation lawsuit filed against
one of the leading Israsli newspapers, Ha’aretz.%® The next instance was at the end of
the 1980s, this time for the broadeoasting live on TV and radio of another trial related to
the Holocaust — the triat of John Demjanjuk, who had been accused of having committed
war ctimes while serving as a guard at the Nazi extermination camp in occupied Poland.
The fourth occasion was in 1996, when the verdict [n relation to Yigal Amir, charged with
the assassination of the Istaeli Prime Minister, Yitzhak Rabin, was rendered. It was.
discovarad after the fact that permission had actually been granted only to tilm the judges
entering the couttroom, but dus 1o a mistake the recording and broadcasting were
extended to the complete reading of the verdict.¥” The fifth and final instance was in 1999
when the Jerusalem District Court allowed the decision glven in the ctiminal case of Arye

¥ | Ravid ‘Twesting #Justice Audio-Visual of Court Proceedings in a World of Shifting Technology' (2017)
41 at 03 avallable at: htip//www.cardozoaslf.com/wp-content/uploads/2017/02/35. 1-Ravid.pdf.
:: 'Introduction: The Trial of Adolf Elchmany’ avaiiable at: http:/remembar.org/elchmani/intro.
ibld.
% Ravid fn 83 above, at 94,
 |bid,

/My
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Detl, a former lsraell Ministar, who had recently retured to the public life, to be

broadcast.®

[28] Of the countrles that permit cameras, one of the most unusual is Brazil, which
allows cameras not only within the Brazilian Suprems Court, but also, the chambers
where ths Justices deliberate.? There are thus no private deliberations by the Justices.
The court allows the filming of oral argument as well as the judicial deliberations, which
commence as soon as the heating comes to an end. In 2012, the court established its
own broadeast networks, TV Justica and Radio Justica. The sessions are also accessible
on the internet and the court malntains its own Twitter Feed and YouTube channel.*

[30] As can be seen, none of the foralgn jurisdictions examinsd above appear to have
tecognized an expliclt constitutional right to allow cameras in courtrooms. Moreover,
some jurisdictions, like the US, have refused to expressly acknowledge such a right. That
notwithstanding, ‘all of these jurisdictiona experienced - and are still experlencing - a
massive growth in the presence of camoras within thelr courtrooms. The process by
which such expansion occurred in these jurisdictions also bears similarities - It is
characterized by patterns which allow courts to confrol the implementation of palicies
pertaining to constitutional matters that directly affect them, thus preserving their
institutional strength’,”!

[31] The first reported instance of a South African court having to engage with the
issue arose in 2000 in the Dofcom Trading matter. On 7 Aptil of that year, Indian police
tovealad that they had & recording of a conversation between the then South Aftlcan
cricket captain, Hansie Cronje, and a representative of an Indlan betling syndicate that
implicated him in match-tixing allsgations.” Three other South African players were also
implicated. After inltial denials, Cronje admitted that he took money from an international

% Ibid,

% Yourm in 39 ahove, at 1890,

% Biueprints for Transparency fn 80 above, at 4.

" Raylid in 83 above, at B5.

¥ £SPNericinfo Staff ‘The Cronje ehronicles’ 22 July 2013 avallable at:
htip/iveww.espnaricinfo.com/cificontent/story/654219.himl.
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bookmaker for supplying information regarding an international cricket maitch. The
President of the Hepublic, In consultation with the Minister of Justice then set up a
Commission of Enquiry Into ‘Cricket Match-Fixing and Related Matters'.? When the
éhalrperson of the Commission, Justice Edwin King, ruled that he would not allow
television or radio broadcasts of the proceedings of the Commission, an application was
launched as a matter of urgency before the Cape Provincial Division, Cape Town on 14
June 2000. A full court was convehed te hear the application. Brand J (with whom Hlophe
JP and Traverso J concurred) held that the ‘hlanket exciusion of broadcasting and
recording equipmeént from the sittings of the Commigsion is inconslstent with the
Constitution and therefore hvalld®* and to the extent that the Chairperson of the
Commission had excluded all electronic media and not considerad a less restriclive
means (such as allowing radio broadcasting, which ls what was sought) his decision was
flawed. The count consldered that the matters being enquired into by the Commission
were matters of widespread natlonal and international Interest. The rulings by the
Chalrperson, which were held to constitute an infringement of the broadcasters’ rights
guaranteed by g 16 of tha Constitution, were accordingly set aside. The Commission was
dirgcted to allow tha media to operate thelr radio broadcasting and recording equipment
during sitlings of the Commission In such manner as to be determined by the
Chalrperson,®

[32] Some four years later, in 2004, the high court had occasion to once again consider
the issue -~ this ime In the context of a criminal trial. During October of that year, Midi TV
(Pty) Lid, ¥a e-TV (eTV), the holder of a private free-to-air television broatcast licence,
applied for permission to the KwaZulu-Natal Local Division, Durban (per Squlres J) to
broadcast the criminat trial of Mr Schabir Shaik and 10 companies, which Mr Shalk
controlled or in which he had a major interast.®® Mr Shaik was indicted on sevaral counts
relating to corruptlon, In relation to payments he had made to the then Deputy President

¥ The Honourable Mr, TM Mbeki, President of the Republic of South Africa ‘Commission of Inquiry into
Cricket Match Fixing and Related Matters’ {2000) available at:

hitp:/fwww.gov. 2e/sltesiwww.gov.za/flles/kinglinal_0.pdf,

™ Dotcom Trading fn 80 above, para 63

5 Ihid. -

¥ i Telovision (Ply) Ltd fn 10 above, at 2.
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of the Republic of South Africa, Mr Jacoh Zuma, It was alleged that Mr Shaik had bribed
Mr Zuma to protect a French armaments company from exposure to official
investigation.%” The application was opposed by both the State and the accused. Squires
J approached the application thus:

‘.. welghing and balancing the competing clalms against each other as best | can, ] am
eventually of the view that the individual rights of the witnesses and the objsotions of the a&:cﬁsed
should be accepted as prevailing and such right as the applicant may have . . . should yleld".*®

[33] Squires J took the view that the Dofeom Trading judgment was no ‘authorlty far
holding that criminal trial proceedings should also be televised In the publle Interest’.”
The right o privacy of individual withesses was, in his view, the overrding factor in
refusing the application, infringement thereof by televised proceedings could lead to an
unfair trial and conilict with ‘the public Interest in a democratic criminal justice system’
which brings wrongdoers to book while ensuting that justice is done to them. Although
he refused the application, Squires J did give the applicant leave to approach him 'later if
a stags Is reached in the trial whaers the instant objections are not present, to see if some
accommodatlon can be achleved'.*®

[34] Mr Shaik was convicted and sentenced to 15 years' Imprisonment. The compaties
were also convicted and required to pay fines.'® They sought and obtalned leave to
appeal to the Supteme Court of Appeal (SCA). Shortly before the appeal was due to e
heard by the SCA, the national broadcaster, the South African Broadeasting Corporation
(SABC) applied for permission 'to be present at and record for the purposss of live
broadoast on television, with both visuals and sound . . .'® The SCA held that in
balancing the rlght of free expression and fair trial, the propet test was one that favoured
the right to a fair trial. It concluded that televislon and radio broadcasts would violate falr

7 8 v Shatk & others 2007 (1) SACR 142 (D) at 143-144.
3% Miiddi Television (Ply) Ltd tn 10 abova, at 9,

® Inid, at 13.

190 1yid, at 14,

10 &y Shalk In 97 abovs, at 147~148.

02 aARC GO fn B abave, para 5.
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trial rights and accordingly dismissed the application,’ In dismissing the further appeal
to It by the SABC, the majority of the Canstitutional Court (CC} approached the matter
thus: -

‘The natrow Issue, accordingly, Is not whether camaras should be allowad Into courts; it is

whether this court should Interfere with the discretion of the Supreme Court of Appeal and order

that radio and televislon coverage be permitted in this parlicular appeal befare that court, as this
partlcuiar tims, In the particular clrcumstances of this case’.'™
On that Issus, the CC was satisfled that the SGA had not committed a ‘demonstrable

blunder", 1%

[35] The Issue arose once again before the Cape Provincial Division, Cape Town in
August 2008. Earller that year, Mark Thatcher, the son of the former British Prime
Minister, was atrested and arraigned In South Africa on charges relating to funding a
coup In Equatorial Guinea,'® His plea of guilty to a lesser charge was accepted by the
South African prosecuting authorities and he was duly sentenced. Two days after his
arrest, the government of Equatorlal Guinea requested the South African goverament n
writing to allow it to question Mr Thatcher on a number of mattets relating to the alleged
coup. The South African Minister of Justice approved the request and thereupon a
subposna was Issued, which required Mr Thatcher to attend the Wynbarg Magistrates'
Court In Cape Town for the purposes of responding to certain questions contained in twe
liste annexad to the subposna. His failure to comply therewith would constitute a criminal
offence and, if convicted of such offence, he would be exposed to a penal sanction in the
form of & fine or imprisonment not exceeding three months. Mr Thatcher brought an
urgent application to review'™ and set aside the various decisions taken by the South
African authoritiss that gave rise 1o him having to appear in court to answer the questions

and to declare their conduct, in coming to such decisions, unconstitutional, 1%

198 Goith Africati Broadeaating Corporation Lid, v Downer NO and Shaik [2006] ZASCA 80; [2007] 1 Alt 8A
384 (SCA) (SABC SCA) para 30.

194 1hid, para 34.

198 \id, para 55.

198 Thatcher v Ministar of Justice and Constitutional Development & others 2005 (4} SA 643 (C); 2005:{1)
SACR 238 parag 1 - 8.

197 hidl,

198 1hid,
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[38] The SABC applied to televise the review praceedings.'® Van Zyl J (with whom
Moosa J and Dlodio J concurred) granted permission to the SABC to record the
progeedings.''° The court, however, directed that ‘the recording may be used only in the
form of an edited daily highlights package for the purposes of delayed broadcasting in
television news bulletin and in programmes relating to current affairs or matters of public
interest’.’" After a consideration of the position in comparable forelgn jurisdictions, Van
Zyl J presciently observed ‘in considering the development of elacironic media coverage
of court proceedings in South Aftiea, as compared with the similar developments, or lack
thereof, in & number of other countries, It seems clear that the electronic media, and thelr

assoclated lssues, are here to stay',''?

[37] In June of that same year, four men gained access to the home of Ms Norton in
Cape Town, snatched her six month old baby from the atms of het housekesper and
stabbed the baby to death. TV decided to make a telovision programme about the
murder which had attrasted a great deal of public attention.™ It recorded Interviews with
vatious people. A decision was taken not to broadcast the documentary untll arrests were
made by the police. By 8 July 2005 four men and a woman had been arrested and
charged and eTV proceeded to schedule the broadcast. Representatives of the Director
of Public Prosecutions (DPP) asked to see the television programme so as to satisfy
themsoelves that it would not prejudice the pending murder trlal, but eTV refused. The
DPP then successfully applied to the Cape Provinclal Division, Cape Town for an
interdict to prahibit the broadcast, until he had been furnished with a copy and had been
afforded 24 hours to consider whether further proceedings should he instituted. In
tpholding eTV's appeal, the SCA laid down the fest to be applied when a court Is asked

199 South African Broadcasting Cotporation Limited v Thatcher & others {2005] ZAWCHC @3; [2008] 4 Al
SA 363 (C).

19 1hid, para 1.

™ [hid.

12 1hid, para 119, '

Y8 pici Television (Piy) Lid in 10 above, paras 1-2.
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to restrict freedom of expression In order to protect the administration of justice or to
pratect some other right. Nugent JA held;'*

‘In summaty, a publlcation will bae uniawful, and thus suscepuble to being prohrbnted ohly

If the prejudlice that the publication might cause to the administration of justice is demonstrable
and substantlal and thers Is a real sisk that the prejudice will ocour if publication takes plage.
Mere conjecture or speculation that prejudice might occur will not be enough. Even then
publication will not be unlawiul unless a court is sétisﬂed that the disadvantage of curtailing ihe
free tiow of information outwelghs its advantage.'
He observed that It Is ‘not merely the Interests of those associated with the publication
that need to he brought to account but, more important, the interests of every person in
‘having access to Information.™'® The learned judge further emphasised the broad reach
of thess principles thus:

“Thoas ptinciples would seem to me to he applicable whenever a court Is asked to restrict
the exerclss of press freedom for the protection of the administration of justice, whether by a ban
on publication or otherwiss. They would also seem to ma to apply, with appropriate adaptation,
whenever tha exerciss ‘of press freedom is sought to ha restricted in protection of another
right." 16

[38] Our courts next had ocoaslon to consider the Issue in 2010. On diverse occasions
during March of that year Mr Julius Malema, the then President of the Aftican Nafional
Congress Youth League (ANCYL), had reportedly sung Kill the Boer'. Kill the Farmer'.
Those ulterances, which were understood by many lo have been an attack on the
Afrikaans speaking sector of the community, attracted much negative media attention.
And, in consequence, a complaint that those remarks constituted hate speech came to
be lodged with the Equality Court.'” In response to an application to broadcast the
proceedings, the Equality Court held:™*?

'On the day of the hearing | granted leave to aTV (Ply) Lid and eSAT (Pty} Ltd to record

and broadcast the procesdings. Tha ruling followed the principles and procedures set out in the
Practice Dirsction In the Supreme Court of Appeal concetning cameras. Live transmission was

1 15 loid, para 19,

% |bid,
“ﬁ Midi Television {Ply) Lid in 10 above, para 20.

7 Afri-Forum & another v Malema & others [2011] ZAEQG 2; 2011 {8} SA 240 {(EqC).
Y18 thld, para 47.
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parmitted. The witnesses who would testify were, in the malh, accustomed to speaking in public
and to the presence of the Press. The public was entitled fo see the events transplting in court
$0 as not only be able to form Its own judgment but afso to re-live events as part of a process of
healing. [ dirgoted that any party including a witness could at any fime request the process to be
stopped; that it was then to siop immadiately panding further orders. This never happened during
the trial. In addition a blg screern was attached to the rallings at the outside entrance to court. This
enabled the public, the supporters of parties and passersby access to the proceedings without
the need for them to physically be In my court.’

[39] Undoubtedly, the most significant case of the use of cameras in the South African
courtroom was the Pistorius maiter. Approximately one dacade after Squires J had ruled
against the media in Shaik, the high court was required once again to confront squarely
whethet the media should be allowed to broadcast criminal proceedings.'™® On
Valentine’s Day 2013, model Resva Steenkamp was kilfed by her Paraiymplaﬁ boyfriend,
Qsocar Pistorlus, who claimed that he belisved that she was an intruder hiding in his
bathroom.'? Pistorlus was found gulity of culpable homicide at his trial the following year
and sentenced to a term of five years imprisonment.?! On 3 December 2015, the SCA
substituted his conviction for one of murder.'*? From tha time that reports of the incident
flrst bagan to filter through, it captured the public aitention. The killing of Ms Steenkamp
and Mr Plstorius' subsequent trlal inspired articles, informed television programming and
clogged soclal media for months on end. The Pistorius trial was of great interest, both at
home and abroad (international journalists flocked to the couniry to cover the tdal). In
response to an application brought by several major South African media outlets,
Mlambo JP allowed the media to broadcast audio racordings of the full tral, and to

telovise parts of it.'°

[40] The leamed Judge President reasoned:

19 puutiohoice (Propristary) Limited & others v Natlonal Prossouting Authority & another, In Re; 8 v
Pistorius, In Re: Media 24 Limited & others v Divestor of Public Prosecutfons North Gauteng & oihers
{201 4] ZAGPPHC 37; 2014 (1) SACR 588,

oot SV Plstorius [2014] ZAGPPHC 793 at 2-3

"= 1hid,

122 nDiractor of Public Prosectlions, Gaufeng v Pistoriug [2016] ZASCA 204; 2016 (2) SA 317 (SCA)

Para &5, .

3 Mufticholce fn 118 sbove, para 30.
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'l have found merit in the argument on behalf of the applicants [broadcasters], that

acceding to an objection by Plstorlus [to the extent of the broadcast] fully will perpetuate the |

situation that only a small ssgment of the community is able to be kept informed about what
happens In courtrooms, because of this minorlty's access fo tools such as Twitter. Acceding to
that argument will also parpetuate the reality that the community at large remains dependent, for
news on what happens in the couttroom, on the summarissd verslons of the Journalists and
reporters who follow these procesdings. These summarised versions or accounts have, in my
view, been correclly categarisad as sacond-hand, liable to be Inaccurate, as they also depend on
the understanding and views of the reporter or journallst covering the proceedlngs.'m'*

He issued a detalled order, the refevant part of which teads:'®

‘3. MultiChoice and Primedia are permitted to broadcast the audio recording of the entire
trial in live transmissions, delayed hroadcasts and/or extracts of the procesdings.
4. MultiCholea and Primedia are permitted to broadcast the audio-visual recording of the following
portions of the trial only, In lve tranamissions, delayed broadeasts and/or extracts from the
praceedings: '
4.1 Opening argument of the state and accused;
4.2 Any interfacutory applications during the tilal;
4,3 The evidencs of all expens called to give evidence for the state, axcluding svidancge of the
accused and his withesses;
4.4 The svidence of any police officer or former police officar In relation to the crime scehe;
4.5 The svidence of all other witnesses for the state unless such a witness does not consent to
such recording and broadcasting and the presiding Judge rules that no such recording and
broadcasting can take place;
4.8 Closing atgument of the state and the accusad;
4.7 Delivary of the Judgment an the merits; and
4.8 Delivary of the Judgmeant on sentence, if applicahte.’

[41] The coverage of the tral was extensive, Following thé judgment, an entive 24-hour
television channs! was creatad for the sole purpose of telsvising and then analysing the
procesadings. That was made possible because Mlambo JP did ‘what no South African
court had before dared 1o do: media organisations were glven permission to broadcast,

24 |bid, para 21.
125 1hid, 20.
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live and in full Technicolor, a criminal trial’.'*® Thus with Pistorius, the Rublcon had been
crossad, The Pistorius tral, or more accurately the outcome of the pre-trlal application to
broadeast the proceedings, changed irevetsibly the manner in which the media and the

Justice system of our country converge.'

[42] The question whether, and under what circumstances, cameras should be
permitted in South African courtrooms provokes tansion betwaen the rights of the press,
on the one hand and the falr trial rights of an accused person, on the other, The tightto a
falr trial has been interpreted as including the foundational values of dignity, freadom and
equallty which lie ‘at the heart of a fair trial In the field of criminal justice’.'®® When two
constitutional rights (stich as the right to freedomm of expression and the right to a fair trial)
hutt heads it [s not a matter of determining which right is more deserving so that courts
may declare a victor and Jetiison the loser.'® instend, as Midi Television (Pty) Lid v
Director of Public Prosecutions (Western Cape) made plain ‘where constitutional rights
themselves have the potential to be mutually limiting — In that the full enjoyment of one
necegsarlly curtalls the full enjoyment of another and vice versa — a court must
neceesarlly raconclle. them'.'™ Accordingly, freadom of expression and the fair
administration of justice, which are both essentlal to the proper functioning of any true
democracy, should as far as possible be harmonlsad with one another.

[43] It s difficult o accept that a total bar on the broadeasting of judiclal proceedings
does not at least limit the s 16 right. As the Constitutional Court has explained, even
where expression is regulated this limits the right concemed: ‘Because fresdom of
expression, unlke some other rights, does nhot require regulation to give it effect,
regulating the right amounts to fimiting it. The upper limit of regulation may be set at an
absofute bhan, which extinguishes the right totally. Regulation to a lesser degree

constitutes infringement to a smaller axtent, but infringement nonethaless. . , /¢!

¥28 aroseneke fn 14 abaove, at 9.

27 bid, at 2,

2 g v Dzukuda & others; 8 v Tshilo 2000 (4) SA 1078 (CC); 2000 (11) BCLR 1252 (CC) para 11,

120 Moseneke fn 14 above, at 9.
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[44] Conventional media reporting will insvitably be limited and incomplete. And, despite
their Importance, newspapers (and even television) are vesterday's technology.'®
Penclls and skelch pads are now considersd anachronistic. There I8 no restriction
ragarding filming outside the court. Nor is there any restriction regarding attending in
court and taking notes, drawing pictures or upon accessing exhibits. The restriction
telates {o the means of gathering the information and the place where it may he
gathered, There simply can be no logic in a gourt permitting journalists to utilise the
reporting techniques of the print media but not permitting a television journalist to utilise
his or her technology and method of communication, being the broadcasting and
racording of proceedings, despite the fact that ‘live camera footage will be more accurate

than a reporter’s after-the-fact summary’. '

[458] The right tc freedom of expression confers on the media the discretion to
determine what means of communication wouttld be most effective in relation to engaging
the public and communicating and relaying Information and events to it. As the European

Court of Human Rights explains, albeit in a different context:

‘The court recalls that I Is not for the court, or for the naticnal courts for that matter, to
substitute their own views for those of the press as to what technique of reporting should be
adopted hy Journalists, Article 10 protects not only the substance of Ideas and information but
also the form in which they are conveyed.''*

This is especlally so when the restriction on the means of communication would

undermine the quality or fimeliness of the communication, because ‘delayed Information

ls as good as denied information’,'®

132 | ve stroaming la Increasingly becoming commonplace. 'Streaming media is & methad by which data le
delivared by an Intemet provider in a continuous stream to an end-user’s devles, such as a computer, IPad
or weh-anabled telavision'. {See Carof Ann Matthews v SPf Elecliicity (Ply) Lid (CAN} 084 651 118 & Ors
l201 31VGS 37 para 15.)

¥ Moseneke fn 14 above, at 12,

™ Nows Verlags GmbH & CoKG v Aushria [2000] ECHR 6, 81467/86, {2001) 31 EHRR 8 para 39

‘amphasls added).
%,

% Mosenske fn 14 above, at 12.
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[46] It is thus important to emphasise that glving effect to the principle of open justice
and its unclerlying aims now means more than merely kesping the courtroom doors open.
lt means that cowrt proceedings must where possiblé be meaningfully accessible to any
member of the public who wishes to be timeously and accurately apprised of such
praceedings. Broadesasting of court procesdings enables this to ocour Televislon
presents the complete picture instantaneously. Television cameras do so by creating a
comprehensive and instantaneous feedback loop between the tial participants and the
television audience.!® In contrast, the print media simply does not operate with the same
kind of interactive speed or attract so wide and responsive an audience.

[47] The media plays a vital watchdog role In respect of the court process. One of the
asplrational goals of the media is to make governmental conduct in all of its many facets
(including coutts) transparent. Cameras in the courtroom aid that process, so oo
microphones. Televised proceedings thus ald in the public oversight of the judiciary.
According to Justice Potter Stewart ‘the primary purpose of the constitutional guarantes
of a froe press was .. . 1o cteate a fourth Institution outside Government as an
additional check on the three official branches’™ This oversight role was recognised in
Sheppard v Maxwell,'*® where the court observed that: ‘the press does not simply publish
information about trials but guards against the miscarriage of justice by subjecting the
police, prosecutors, and the judicial process to extensive public scrutiny and criticism.’™®
At Its core thersfore, a bar on cameras and microphones means that one sector of the
media ls preciuded from taking thelr particular tools of trade into the courtroom. And, it
has been painted out that there has been a fallure to articulate reasons for treating
electronic media differently to print media in the courtroom context.™ In tha light of the
fact that members of the public acquire most of their news through tha olectronic media,
it has to be somewhat counter-intuitive that they are not able to ‘utilize the principle of

138 | aasitar fn 1 abovs, at 9385,

187 pidress by Justice Stewart, Yale Law School (Nov 2, 1874) ¢ff Gardner fn 28 above, at 492-493.
138 Sheppard v Maxwsll 384 US 333 (1966).

139 pid, at 950. See also Gardner fn 29 above, at 493,

140 1hid, at 479,
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open Justice to thelr advantage to the same extent as the print media”'"' In that, the
section 16(1) rights of both the media and the public are self-evidently fimited.

[48]  As thls Court explained in Primedia regarding the right to an open Parfiament:

"The Constitution thus affords afl South Afrioans the right to see and hear what happens in
Partlament. . . . Of course not all members of the public are able to altend sittings of Parllament.
But the media is able to bring to their attention what happens In slttings hy virtue of radlo and
television broadeasts, through newspapers and now alse through social media such as Twiltter.

1142
Lewis JA there polnted out: ‘

‘The public has a right to witness {Incldents In Parliament]. And the public has a right to
know hot only what the Speaker or the Chairperson says during moments of disorderly
behaviour, but also to ses how MPs are treatad by security staff who forcibly evicta them from the
Chamber. The public has a right to know how the legislative arm of government operates,’*
That accords with the Consfitution’s general endorsement of opennass and transparency
in all public affalrs. While Primedia concertied the right to an open Patilament, rather than
the right to open justice, the samse logic must apply in hoth contexts. After all, the
judiclary as a branch of government should be accountable in the same way as the
executlve and legislative branches, Moreover, courts can hardly presctibe to other arms
of government that they should be opsn, whilst endorsing a judicial system that Is
'shrouded In mystique and protected at all times from the prying eye of the camera or the

Invasive ear of the mlerophone’. ™

[49] Television allows viewsrs to feel that they are present in the courtroom. And, there
are many articulate arguments put forward to support cameras in the courtroom based on
almost two decades of expetience with cameras In soms US States. Advocates in favour
of coverage argue that it provides education about the workings of the court to those who
thernsslves cannot be present in the courtroom. Proponents urge that cameras make

1 Rodrick tn 12 above, at 156,
2 pymedia Broadeasting (a division of Primedia (Ply) Lid) & others v Spaaker of ihe National Assembly &
others [2016] ZASCA 142; [2018] 4 All SA 793 (SCA); 2017 (1) SA 572 (SCA) para 1.
{43
Ibld, para 38,
4 Moseneke tn 14 above, at 8.
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lawyers and judges more accountable for their behaviour, Five decades ago, one of the
principle reasons against unrestricted media coverage was that flashbuibs and
microphonas were inconsistent with the dignity and decorum of the courtroom.*® Today,
the decorum argument has largely dissipated as modem technology has advanced
significantly, with the result that cameras are now neither obtrusive, nor disruptive.

[60] A couttis a place whete cltizens can take thelr disputes in the knowledge that the
rule of law will be applied. (t Is governed by rules of evidence and procedures designad to
seek out the truth, not In a general way, but in the context of specific dispute resolution
and administration of justice, These rules also endeavour to ensure the faitness of the
trlal process.™® Moreaver, a oriminal tral follows a well-established order, with the
prosecutor in a criminal case trying to establish, through the presentation of evidercs, the
qullt of the accused beyond a reasonable doubt” With esch withess, thore is the
opporunity for direct examination followad by cross-examination and re-examination.
Objections are tuled on by the judge. The formallty of the setling and the proceedings
contributes to the dignity and decorum of the courtroom and serves as a constraint, A
discreetly placed camera would capture the formality of the proceedings and enable
people to observe from afar the dignity of the proceedings and imbibe the same lessans
of respect for the judiclal process as those who are physically present.

[81] Arguably, complete broadeast coverage of the trial s Important to achieve the
valuable ends served by Increasing public access to Judlaial proceedings, In that regard,
‘gavel to gavel’ coverage, as It has sometimes been described, may be preferable to no
(or Himited) coverage. The way in which storles that have been told I court and re-told by
the madia, may make a difference as ta how the law is appreciated and the functioning of
the court understood. With gavel to gavel coverage the role of the media more closely
approximates that of a conduit rather than a processor and interpreter of court
proceadings. 8 By keeping cameras out of the courtroom, court reporters continue to be

M8 MeCall fn 4 above, at 1546, _

“8 2y Pilarinos and Clark 2001 BCSG 1332 para 186.
"7 Marder fn 61 above, at 1519,

M8 Radriok {n 12 above, at 155,
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relegated to conveying information about judicial proceedings from the steps of the
courtroom (as has traditionally been the casae), despite the fact that the "aural and visual
nature of broadcasting would give the public & mare direct sense of what has transplred

than a verbal report In a highly summarised form,"*

[52] Qne of the most persuasive' remaining objections is the possible effect that
cameras, and the larger audience they represent, may have on the lestimony of
witnessaes In criminal trals.’™ In considering this objection, it must be accepted that the
courtroom Is already a public place with a physical public presence ~ proceedings are
transcribed and members of the press and public are free to be present. Televislon
broadoasts provide members of the public with a virtual presence in the courtroom. if the
physical presence of members of the public cannot be said to inhibit or distract counsel,
the judges and wilnessss, it has o be open to debate that a viriual presence will have
that effect. 'Moreover, the public interest may be as much Involved in the circumstances
of & remarkable acquittal as in a surprising conviction. Informed public debate is
necessary about all such matiters, Full contemporaneous reponrting of criminal trials n

progress promotes public confidence in the administration of justice.’™"

[53] Those in favour of cameras, point ta the 50 US states that have allowed cameras
in some courtrooms and report no discernible effect an particlpants.’®® In fact, most
studies conducted on the effect of cameras on witnesses have found that allowing
cameras into courtrooms had no effect, positive or negative, on the legal proceedings.'®®
It is worth noting however, ihat these studies have been criticised for their methodological
fimltations,'® Howaver, the results from the US State studies were unanimous: the

impact of electronic media coverage of courtroom proceedings, whether clvil or criminal,

9 Rodrick In 12 above, at 156.

159 McCall fn 4 above, at 1546,

'inRe 8 {a child} {Ideniification: Aesiriction on Pubifcation}: HL. 29 Oct 2004, [2004] UKHL 47, 17 BHRC
646, 4 All ER 683, [2005] Crim LR 210, [2004] 3 WLR 1129,

182 Marder fn 61 ahove, at 1508-1610,

183 THis 13, for example, the conclusion of the first Federal Judiclal Centre FJC report, which evaluated a
pifot program hetween 1991 and 1683, In which cameras in six district courts and 1wo courts of appeal
were allowad,

184 Marder in 61 above, at 1546—1547,
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show minimai side effects on withesses and the few studies that did lacked rigorous
design.™ Most importantly, ali jurisdictions agreed that those effects could be addressed

through appropriate palicy design. '8

[54] Thete is as well the argument that notwithstanding a witness taking the oath or
affirmation, he or she may be affected either consciously or suboonsciously by the
avidence of the other witnesses given during the course of the trial. By viewing other
evidence during the felevised proceedings, so the argument goes, the memory and
racollection of a prospective witness would be Impermissibly refreshaed, which might
serve to enhance the credibility of that withess' tastimony and corrupt the fruth-seeking
function of a trial, In Shabalala vAttofney—Generai of the Transvaal,'™ the Constitutional
Court deait with a similar contention in the context of docket privilege as foilows:

‘A recurrent theme which asseris liself In some of the cases is that the disclosura of

witnesses' statements might enable an accused person to "tailor” evidence and to glve perjurad
testimony bacause he or she hecomas alive to the fact that the falsensss of such evidence may
not be detacted by the prosecution on the informatton available to, This objection is conjectural
and it must be balancad against other factors which have to be weighed in dealing with an
aecused’s inalstence that he or she has a right to a fair trlal. An alert prosecutor and a competent
court would be able to make adequate allowance for the fact . . /1%
To be sure, the risk of withess exposure does present a problem that cannot lightly be
wished away. One way 10 address this concern would he for the judge o direct withesses
to base their answers solely on their pefsonal knowledge. This can be achieved for
example by precisely and cautiously instructing trial witnesses to testify based solely on
their personal knowledge.'® It goes without saying that the essential character of a court
is that it is invested with the power to maintain its authorily and to prevent its process
being cbstructed and abused.

’35 * Lassiter n 1 above, at 964-985.
Ravld fr: 83 above, at 50,
Shabalaia & others v Atlorney-General of the Transvaal & another [1995] ZACC 12; 1986 (1) SA 725,
% [hid, para 46.

8 A Judicist admonition can ba deliverad Individually to oach witness, along the following lines: *You are
nat to tastify to any matter, except for matlers you know of your own parsonal knowledge. You are not to
testify to anything that you learned bacause you heard, read or listened to any porilon of the proceedings
thus far. See Unfled Staler v Oliver L Notth 820 F 2d 840 (D C Cir 1980),
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[65] Following on Shabalala, withess stataments are now generally made available to
the defence In advance of the commencement of the trlal. The defence, equipped with
such evidence, should be able to polnt to specific Instances of tainted testimony. The
adversarial naiure of criminal proceadings and the plvotal role that cross-examination
plays in it should enable the judge to safely make findings as to whether or not a witness'
testimony has been tainted by the exposure. In any event, the reality of court reporing
today is that even without any form of audio or audlo-visual reportage, the media provide
live text-based communications through various soclal media platforms such as Twitter
and Facabook from inside the courtroom. In truth therefors the risk of 'tailoring’ afready
exists, Thus, whether that risk will be matetially exacerbated by audio-visual coverage
remains moot,

[56] It has also bsen contended that commerclal imperatives will likely impal the media
to focus on the high-profile or cases ¢onceming the unusual or gruesome. By focussing
on the sensational, particularly in a country like ours with desp pattetns of racial and
economic Inequality, so the contentian goes, public confldence in the judicial system may
actually sufter, bacause citizens are likely to fesl that only cases involving the privileged
raecelve due and proper consideration. As long ago as 1821, CP Scott, the aditor of the
Manchaster Quardian, wrote:

‘A newspaper has two sldes to It It is & business, ilke any other, and has to pay in the
materlal sehse In order to live. But it is much rnore than a business; it Is an Institution; it reilects
and it influences the lifs of the community . . . It has, therefore, a moral as well as a matetial

existence, and its character and Infiuence are In the main determinad by the balance of these two
farces,"®

[t heeds to be underscored, however, that It cannot be for us to presatibe to the media
which trials thay should cover — that remains their call. Moreover, It may well be that in
high profile cases, it Is evan more ctitical that the public receive the maximum amount of
information about the process by which a particular result has been achieved. As it was

put in Richmond Newspapers:'®'

180 Badrick in 12 above, at 150. .
9 pichmond Newspapars Inc v Virginia 448 US ES6 (1980} at §74-572.
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'When a shocking ctime oceurs, a community reaction of autrage end public protest often
follows ... Thereafter the open processes of Justice serve an important prophylactic purpose,
providing an outlst for community concern, hostillty and emotion. Without an awareness that
soclety's responses to criminal conduct are underway, natural human reactions of outrage and
protest are frustrated and may manifest themsolves In soms form of vengeful "self-help," as
indeod they did regularly in the activities of vigliante "committees” on our fronllers.... It is not
enough fo say that results alone will satlate the natural communlty desire for “satisfaction.” A
-result-considered untoward may undermine pubfic confidence, and where the trial has basn
concealad from public view an unexpected oulcome can cause a reaciion that the system at best
has falled and at worst has been corrupled. To work effectively, it is important that socisly's
eriminal process "satisfy the appeatance of justice” ... and the appearance of justice can best be
provided by allowing peaople to observe It.(tallcs for emphasis)

[57] Concerns of privacy and securlty may also fustify limits on how the media go about
gathering and transmitting information about judiclal proceedings. However, In
accordance with the public-centred perspactive, when individuals appear in a courtroom,
their privacy interests might have to give way hecauss their disputes are being resolved
in a public forum that must be open to public sorutiny. As held in Cox Broadcasting Corp
v Cohn,'® a Judicial procesding is a public event and Information on the public record
may be broadcast despite its highly sensitive nature. However, the court did
acknowledge that there may be Interests in need of protection.’® Thus judges who have
to balance the presence of cameras with privacy interests can do so by imposing
appropriate restrictions. Deputy Chief Justice Moseneke pointed out that there are &
myriad of measures available to protact witnesses: '

"These rangs from: anonymity orders to protect vulnerable witnesses Identities and
allowing wiinesses to testify through Intermediarles or with the help of a support person, to
closing the courtroom so that only certaln paopls are present, or aven allowing witnssses to
tostify from a remote location via closed-ciroult television. Other measures might iriclude
suppression orders such as that ordered in Multichofee when judge Mlambo prohibited the media

82 cox Broadeasting Corp v Cohn 420 US 468 (1975).
9 cardner fn 28 above, at 489.
154 Mosaneke fn 14 above, at 14,
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from photographing or broadcasting the testimony of Mr Plstorlus or his witnesses, or even, as
the Unitad States has started experimenting with, allowing witnesses to wear disguises in court.'

- [58] It s important to emphasise that whilst greater access by the public to the court
system by means of televised proceadings would result in: (i) demystification  of  the
judicial pracess; (i) greater informed deliberation atid critical assessment of the judiciary
pased on the public’s ability to readily observe judicial proceedings; (iil} increased
understanding of and respact for the Judiclary based on the public's Increased ability to
obsetve the daily working of the courts; (iv) improved Joumallstic standards relative to
court reporting resulting from greater coverage of court proceedings and the
development of court raporters specialising in judicial matters; and (v) heightened public
awareness of deep seated societal problems,'® the right to a public hearing does not
automatioally mean that trials must necessarily be broadeast live in all circumstances.

[59] Where there is a debate about whether given court proceedings should be
broadeast, a court is vested with the power to limit the nature and scops of the broadcast
where necessary to ensure the faimess of the proceedings before it. The power of the
court to do so Is an Inherent one flowing from s 173 of the Constitution™®®
axercisad in the interests of justics. As it was put hy the Constitutionai Court in SABC Lid

and must be

v National Diractor of Public Prosecutions and others:*™

"This Is an important provision which recognises both the power of courts to protect and
regulate their own process as well as their power to develop the common law. . . . The power
recogrised n ¢ 173 is a key too! for courts to ensure thelr own independence and impartiality. it
recognises that courts have the inherent power to regulate and protect their own process. A
primary purpose for the exercise of that power must be to ensure that procesdings before courts
are fair. It Is therefore fitting that the only qualification on the exerclse of that power contained Iin s
173 1a that cours in exerclsing this powar must take into account the interests of justice.’

15 1 v Bilarines and Clark in 146 above, para 159,

188 gaotion 173 of the Constitution provides:

The Gonstitutional Court, Supreme Court of Appeal and High Courls each haa the inherent power to
protact and regulate their own process, and fo devalop the common law, taking into account the interasis of

%ustica.’
8 SABC GG fn 9 above, paras 35-36,

7
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Accordingly, a court has the inherent power o make any order in relation to the publiclty
of the praceedings. However, such order must be consistant with constitutional
requirements.

[60] The NDPP Impémissibly adopts a blanket one-size-fils-all approach. Not Just for
this matter, but, as | understood the argument, for all criminal proceedings. The NDPP
claims that there should be no broadcast whatscever — whether, visual or audio. Such an
approach cannot amount to the proper exercise of the s 173 power to mit the nalure
and extent of the broadcast, This is mads clear by the decision of this Coutt in Primedia,
Thera, in the context of restrictions on the right to broadcast Parliamentary proceedings,
this Goutt held:

“The right to see and hear what happens in Parliament is not unlimited. . . . Any measure

adopted by Parliament must be objectively reasonable. The test to be applied is not only whether
the imitation Is proportionate to the end sought to be achievad, but also whether other measures
would better achleve the end, or would do so without limiting others’ rights. This is the test In the
fimitations provision In tho Constitution {less restrictive means to achieve the purpose -~ s.
36(1)(8)). In S v Manamela & another (Director-General of Justice Intervening . . . O'Regan J and
Camaeron J said {para 88) In & dissenting judgment, but the particular passage was approved by
the majotlty of the court):
“Fhe approach to limitation is, therefore to determine the proportionality between the Himitation of
the right consldering the hature and importance of the Infringed right, on the one hand, and the
purpose, importance and effact of the infringing provislon, taking into aceount the avallability of
loss rastrictive means avallable to achiave that purpose.”

[61]  Manamela,'™ | daresay, preciudes a rigid one-size-fits-all approach. There will be
cases, one Imagines, that rest exclusively on clrcumstantial evidence. It may well be
difficult in such a sltuation to justify excluding cameras from the courtroom. There may
also be cases that rest on the evidence of a single eyawitness, In those cases the risk of
witness axposure or talloring of evidence would not arise. There too, it may well be
difficult to justify excluding cameras. Moreover, the fact that witness X might be severely

18 primedia Broadeasting fn 142 above, paras 30-31.
1% o v Manamela & anather (Director-General of Justice Intervening) [2600] ZAGG 8; 2000 {3) BA 1; 2000

(5) BCLR 491,




42

intimidated by having to testify on camera, does not [ustify prohiblting the broadcast of
withess Y's testimony, who has hot raised the same concern. Nor would it, without more,
Justify prohibiting the audio broadeasts of witness X's testimony, Such an approach, does
afford appropriate appreciation for the different types of witnesses, who would testify in
the course of criminal proceedings. What warrant, can there bs, it must be asked, for
trealing expert witnesses, lay witnesses and professional witnesses (such as police
officors) on the same footing? I veniure that it may be fanclful to suggest that an audio
broadoast can have the same distressing or embarrassing effects as an audio-visual
broadcast.

162] MultiChoice'™ endorsed a regime wheraby:

{a) the evidence of all expert withesses was to be broadcast using visual and sound
broadcasts; (b) any lay witness who objected to having their evidence televised would
have these wishes respscted and no video coverage of that witness would be allowed;
(c) however, & full audio of the evidence would be broadcast, as well as audio-visuals of
the legal practitioners and the judge and assessors, even where objecting withesses give
avidence; and (d) even then, the presiding judge would from time to time have the power
"to make rulings in respect of a specific witness as and when requited. Such an approach
adeguately balances the rights of open justice and free spsech, with legitimate objections
from lay witnesses and the need for a fair trial. A blanket ban on all broadcasting er
adopting & one-size-its-all approach, does not.

[63] The NDPP secks to make much of the declsions of this Court and the
Constitutional Gourt in the SABC matter. But it is necessary to view that case I its proper
context if the & 173 power is to be properly exercised. The SABC cases were decided
over a decads ago. Then, the live broadeasting of court proceedings, including appeals,
was (with rare exceptions) virually uninown in this country. While the majority of the
Constitutional Court dismissed the appeal — on the basis that there was no warrant for
interforence with the exercise of this Court's discretion — it held tellingly that ‘the time has

170 g n ichoice In 119 above, at 17-18,
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cotne for courts to embrace the princlple of open Justice and all It implies’."’" It went an to
oxplain that changes would likely be required In relation to the approach towards
broadcasting of couit proceedings.'’? The position has changed fundamentally since the
SABC judgments. In 2008, throe years after the SABC cases, this Court Issued a practice
directive allowing, as a default position, the full audio-visual broadeasting of ali of its
proceedings.””® Other courts, Including the Constitutional Court and the Gauteng
Divisian, Pretoria, follow the sams approach,

[64] The SABC judgments must therefore ylald to a new reality. For, even as we
arapple with television In the courtraom, there are many (particulary younger viewers)
who are Increasingly tuming to the internet to keep up to date with news and current
affairs, Many people now use saoclal media as their main source of infermatlon, rasulting
in & shift in how information is disseminated and received, As McLachlin CJ obsarved:'
‘The explosive growth of new madia slgnals a shift In who reporta on legal proceadings. Court
decisions may no longer he the preserve of tralned professional journalists, Anyone with a
keyboard and access to & blog can now be a reportet. And who I8 to say they are not? Some
bloggers will be professionals and academice providing thoughtful commentary and analysis.
Qthers wilt fall short of basle Journalistic standards. Will accuracy and tairness be casualties of
the soclal media era? What will he the counsequences for public understanding of the
administration of justice and confidence In the judiciary? How can a medium such as Twilter
inform the public accurately or adequately in 140 characters or less? If withess or Juror
contamination is a concern with television, Is it not even more so with ublqultous social media
acgessed or roceived automatically via & hand-held device?

{65] There is a growing trend of openness and permitting of the broadcast of evidence
in international and foreign criminal tribunals. Since the Intemational Military Tribunal at
Nuremberg broadeast Its trial of Nazi leaders In connection with World War If atrocities in

17 SABG GG fn 9 above, para 68,

Y2 1hid, paras 71-72.

173 Suprsme Gourt of Appeal Practice Directions available at;

hitofwww, justice,gov. za/sca/practice/Practice%20Diractions % 20-%2017 %20Augusit%202007.pdl.
1" Remarks of the Right Honourable B McLachlin fn 2 above.
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1945, several regional human rights courts and international ctiminal couris have opened

their proceedings to cameras not as the exception, but the rule,’”®

[66] The Inter-American Cowrt of Human Rights (IACHR) is requited to keep Iis
hearings and deliberations ‘on audio recordings’ under its rule of procedurs, as approved
by the court in November 2009.'7° Soms of the most extensively televised Intemational
court proceedings are those at the Intemational Criminal Tribunal for the former
Yugoslavia {ICTY), a United Nations Court in The Hague, which adjudicates the war
otimes that occurred during the conflicts in the Balkans in the 1990s. Since it first heard
cases in 1994, the ICTY has routinely recorded its procssdings and distibuted them to
the world's media'?. The audio-visual recording of the ICTY proceadings was designed
'ta make sure that justice would be ssen to be done, to disps! any misundetstandings
that might otherwise arise as to the role and the rature of tha Tribunal proceedings and
to fulfil the educational task of the Tribunal’ The ICTY proceeadings, ‘other than
deliberations of the Chamber’, are held in publle, unless otherwise provided. Proceedings
can be televissd ‘in a modified manner,” for example, with the witness's voice or Image
distorted if a witness is 'protected’ under Rule 75 on 'Measures for the Protaction of
Victims and Witnesses’ of the ICTY Rule of Procedure and Evidence. The ICTY thus has
the discretion to close its proceedings to protect witnesses where necessary.’® The full
praceedings of the International Criminal Tribunal are recorded and broadcast using

court aquipment. Footage is made available to carrlers like the BBC and CNN."®

[67] The approach to the recording of proceedings in the International Criminal Court
(ICC) in the Hague is similar to the ICTY. Where necessary for the protection of a
witness, the image or voice of the person Is distorted and rendered unrecognizable in the
audio-visual feed. In addition, the court retains the discretion to exclude certain testimony

75 youm fn 39 above, at 2016,

175 Ihid, at 2018. .

177 Youm fn 39 above, at 2015-2016.

178 1hid.

8 yntematlonal Criminal Tribunal for the Former Yugoslavia Rules ot Counr, Rule 81(d). See website
anhoungements ragarding broadcasis: '‘Courfroom Broadcast' available st hlipa/Avww.lcty.org/sid/252,
‘Courtraom Technotogy' avallable at hitpi/www.lcly.org/sin/ 167, ‘Broadcast of Proceedings at the ICTY
through the Internet’ 15 February 2002, available at htipfwwicly.org/sid/81222,
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from broadcast. According to the Roma Statute for the International Criminal Tribunal,
trials ‘shall be held in public’.® Like the ICTY, the ICC Trial Chamber may find special
clrcumstances that require that certain proceadings be closed for the purposes of the
protection of the victims and witnssses and to protect confidentlal or sensitive information
to be given in evidence.'® The ICC Statute also provides for similar ‘protective
measures’ for a victim, a witness, or another person at risk due to testimony given by a
witnass. In those Inatances, the trial chamber may hold an in camera hearing to decide
whether to order praventive measures against releasing the information on the identity or
the location of the victim, the witness, or the other person who is vuinerable to the
consequences of the testimony provided.”™ The ICC Regulations provide for the
recording and broadeast of procesdings, including witness testimony.™® Videos of both
ICTY and ICC trials are posted on the courts' waebsites and can be streamed in full,
subject to a 30 minute delay.'®

' [68]) The European Court of Human Rights (ECHR) uses a written procedure that
allows it to make rulings primarily on the basis of 'written observations’ submitted by the
parties, although It holds oral hearings occasionally. When the ECHR holds public
hearings, they are required to be public unless the Chamber of seven judges or the
Grand Chamber of seventeen judges otherwise decides.'® The ECHR states: ‘All
hearings are filmed and broadeast on the court's website on the day itseif, from 14:30

(local time).'"*®

[69] The law evolves gradually. Often, technology is far ahead of both the legislature
and the courts, However, Institutions, courts included, are not fixad in stone. As society

0 (jN General Assembly ‘Rome Slatute of the International Criminal Gourt' A/CONF. 183/9, art.68, {last
amendsd 2010} 17 July 1598 [SBN No. 92-0227-227,

18 youm frn 30 sbove, at 2018,

1% 1hid, at 2020.

13 1ntarnational Griminal Court Regulation 21 and IGC Regulations of the Ragistry, Regulation 84,

18 £or |GG broadcasts see ICG Regulation 21(2) and ‘Video Streaming’ at
hitp:www.lcc-cplint/enmenus/icc/Pages/default.aspx  end  'Hearing Schedule’ at  hilp/www.ice-
cpi.inbfen_msnua/?cc/sftuaHons%z‘Oand%.?Oo&ses/hearfng%2055hadufa/Pagss/nsxi%z{Jweek.as,ux.

For ICTY broadcasts ses 'Courlroom Broadeast' avallable at hilp:/www.loly.org/sid/252.

15 1 aepordance with Rules 58 & 59 of the Rules of the Buropean Court of Human Righis (1 September
2012). '

%8 yourn fn 39 above, at 2015,

/7,
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becomes more attuned to cameras in the courtroom, the novelty will dissipate and
cameras will fade into the background, Although the argumonts put forward in favour of
allowing cameras in the court room are compelling, it neads to be accepted that South
Africa is very much at the experimental stage of examining the possibilities brought about
by new and Improved media technology. There are a number of interests at stake In &
matter such as this. These Includa: '

(a)  the interests of the NDFP, the appellant and the public in holding a trial that is fair
and is seen to be fair,

(b)  the interests of the madia and the public In maintalning freadom of the press and
in ensuring open justice,

(d)  the interests of participants in the trlal process; and

(8)  the interests of the count and the public in maintaining the dignity and decorum in
the administration of justice.

The goal has to be to achieve a balance of these competing interasts.

[70] In permitting the televising of caurt proceedings this Court Is doing no more than
recognising the approptiate starting point. It will always remain open to a trial court to
direct that some or all of the proceedings before it may not he broadeast at all or may
only be broadcast in (for example) audio form. it remalns for that court, in the exercise of
its discretion under s 173 of the Conslitution to do so. It shall be for the media to request
access from the presiding judge on a case-by-case basis, In that regard It Is undesitable
for this Court to lay down any rigid rules as to how such requests should be considared. It
shall be for the trial court to exercise a proper discretion having regard to the
circumstances of each case.

[74] It remains the duly of the trial court to examine with care each application. That
court should exercise a proper discretion in sugh cases by balancing the degree of risk
involved In allowing the cameras into the court room against the degree of risk that a fair
trial might not shsue. In acceding to the request, the judge may issue such directions as
may be necessary to:

(a)  coniral the conduct of proceedings before the court;

/%,



47

(b)  ensure the decorum of the court and prevent distractions; and

(6)  ensure the fair administration of justice in the pending case.

In making that degision, the judge may consider whether there Is a reasonable likellhood
that such coverage would: (i) interfere with the rights of the paﬁias to a fair trial; or (ji)
unduly detract from the solemnity, decorum and dignity of the court, There shall be no
coverage of: (a) communications between counsel and client or co-¢ounssl; {b) banch
discussions; and (¢} in camera hearings. A Judge may terminate coverage at any time
upen a finding that the rules imposed by the judge have been violated or the substantial
rights of individual paricipants or the rights to a fair trial will be prejudiced by such
soverage If it is allowed to continue.

[72] The defauit position has to be that there can be no objection in principle to the
media recording and broadcasting counsel's address and all rulings and judgments (in
rospect of both conviction and sentence) deliversd in open court. When a witness
objects to coverage of his or her testimony, such withess should be required to assert
such objection befora the trial judge, specifying the grounds therefor and the effects he ot
she asserts such ¢coverage would have upon his or her testimony, This approach entails
a witness-by-witness determination and recognises as well that a distinction may have to
be drawn belwesn expert, professional (such as police officers) and lay withesses. Such
an individualised enguiry is more finaly atiuned to reconciling the competing rights at play
than is a blanket ban on the presence of cameras from the whole proceeding when only
one participant objects. Under this approach cameras are pemitted to film or televise all
non-oblecting witnesses, Spurlous ohjections can also be dealt with, it s for the court
concerned to ensure that In balancihg the public’s Interest in coverage of criminal
procesdings agalnst those of objecting participants, the trial process, already time
consuming and expensive, must not be allowed to become further unnecessarily
protracted. Every objection should not represent an unneeded Incursion into the trial
court's discretion in managing a fair trial,

[73] If the judge determines that the witness has a valld objection to cameras,
alternatives to regular photographic or television coverags could bo explored that might

7
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assuage the wiiness' foars. For example, television journalists are often able to disguise
the identity of a person being interviewed by means of special lighting techniques and
electronic voice alteration, or merely by shlelding the witness from the camera. In other
Instances, broadcast of testimony of an objecting witness could be del'ayed until after the
trial Is over. If such techniques were used in covering trials, the public would have more
complete access to the testimony via television, and yet the withess could maintaln some
degree of privacy and security.

{74] Whenever an accused person ih a criminal trial objects to the presence of
cameras in the courtroom, the objection should be carefully censidered, If the court
determines that the accused's objection to cameras s valid, that may require that
cameras be excluded, By framing the inquiry in these terms, courts will be better able to
strike & constitutionally appropriate batance between policies favouring public access to
legal proceedings and the accused's right to & fair trial. The court would accordingly have
regard to all the relevant clrcumstances in identifying whether the right to a falr ttfal in a
particular case I8 likely to be prejudiced.

[75] A decision on whether to restrict the broadcast of court progeadings raises the
same set of rights as occupled the attention of this Court in Midi Television.'® It follows
that the sams approach should apply; namely that courts will not restrict the nature and
scope of the broadcast unless the prejudice Is demonstrable and there is a real risk that |
such prejudice will occur, Mere conjecture or speculation that prejudice might occur
ought not to be enough,'®®

[76] It follows from what | have said that not all of the reasoning of Daesal J can be
supported and, in consequence, paragraph 1.3 as framed by him, falls to be set aside,
The mattet will accordingly have to be remitted to the leatned judge for reconsideration In
accordance with the principles set out herein.

187 Midii Television (Ply) Lid in 10 above,
%8 Sea: 8 v Mamabolo tn 20 above, para 45 and Laugh If Off Fromotions CC in 27 abovg, para 69.

7,
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[77] That leaves costs: The NDPP did not seek costs. Both the appellant and Media 24
did. The appeliant has achieved a substantial measure of success in the appeal. What Is
more, Media 24 delayed launching its application before Desai J. This had the
consequencé that the matlter had to be dealt with on an urgent basis before 1he high
court and an expsdited basls on appeal before this Court. Thus In circumstances whare
his criminal trial had already commenced and was ongoing before the high cour, the
appellant had to algo contend with this appeal. He was forced at fairly short notice to
cause counsel, other than counsel representing him in his eviminal trigl, to be briefed to
argue the appeal before this Gourt. It follows that Media 24 should be held liable for the
appellant's costs. '

[78] In the result: _
{a)  The appeal succeeds to the extent that paragraph 1.3 of the order of the high

court is set aside.
(b)  The matter is remitted ta the high court for reconsideration in accordance with the

principles set out in this judgmant.
(¢)  The costs of appeal of the appeliant, Henrl Christo Van Breda, shall be paid by the

first respondent, Madia 24.
f ﬁo b

V M Pdnnan
Judge of Appeal

7
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. HC VAN BREDA PROFOSED ORDER

1. For 30 minules belore the commencement of proceedings each day, ond affer the
adjournment, the bpplicant may 1oke sl photegrophs and cudio ond video tootage
in court,

2 Duiing the sitling of the Cour, the applicant is permitied {o insloll iwo video comeras
and audio fecording equipment, to record and/aor broadeast in audia and/ar visyal
{orm the proceedings, subjeci 1o the following:

21, Should any wilness, Including the aceused, object 1o the recerding andfor
broadcasl in audio and/er visual form of his/her tesfimony or should abjection
be made by any of the porties Yo such recording andfor broadcas! of a
witness” testimony, Yhe objections will be considered ond an order will be
made as 1o whether recording and/or broadeasting of the wilness’ lestimony
in audio and/or visual form should be aliowed ond. 1T ollowed, whelher Ihe
recording and troodcosling of #he wilnesses festimeny should be made
subject lo meosures designed o olleviate the objechon|s} raised, including o
direclion that ke video cameros may not be focused on the winess at any
stage.

22 There i an absolute bor on audio recordings of ony close-up photegraphy of
bench discussions, communications betlween legol representatives  and
communications between legal representatives ond their clients,

3 In respect of he instoilallon of the fwo video cameras, the insioligtion of oudio
recording equipment and the recording and broadcasting of praceedings:

3.1, Cameras and avdio recording equipmen! shall e set up by not later than 15
minutes before the commencement of proceedings every day. and shal be
removed by not later than half on hour after the adlournment of proceedings
al the end of the doy:

32. Comeros shall be stalionary and erecled on ¥ipeds. Comeros ond oudio
recording equipment shoil not be oitended by a person during proceedings;
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33,  The caomeras and audio recording equipment shal be located as
unobhusively as reasonably possible, subject Jo the direciion ol the Judge, so
os lo cause as il intrusion of the proceedings as possible.

None of the omongemenis above shal be exlended to Maif van Breda, in respect of
whom no photographs, audlo secordings or video footage shafl be taken belore, duing
or affer the hearngs, whether she s preseni os a wilness, speclaler or in any olher
capacily, save with the pifor written consent of Advocale Louise Buikman $C.

No exhibils shallbe photogrophed, videolaped orpublished by the media, excepl wilh
permission of the Judge.

The paries are al liberly lo opproach the Courl to seek varalion of or amendments

o this order asthe occasion wamants.
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