UNITED STATES GOVERNMENT 
 FEDERAL MEDIATION AND CONCILIATION SERVICE 
Case Number: 240111-02627
Before Theodore H. O’Brien, Arbitrator 
In the Matter of Arbitration between:

City of Bradenton, Florida 

-and-

Florida Police Benevolent Association  

Grievance:   Violation of Article 22, Section 1

INTRODUCTION 
On February 20, 2024, the Federal Mediation and Conciliation Service (“FMCS”) appointed Theodore H. O’Brien to serve as arbitrator in the matter of a grievance filed by the Florida Police Benevolent Association, (herein, the “Union” or the “Association”).
The grievance, dated October 31, 2023, was submitted to the Bradenton Police Department, (herein, BPD”), on behalf of all members of the “Officers, Detectives and Sergeants Bargaining Unit, (herein, the “grievants”).
The Union and the City of Bradenton, (herein, the “City” or the “Employer”), have bargained collectively for many years and are signatories to several collective bargaining agreements - the most recent update is in effect from October 1, 2023 through September 30, 2026. (herein, the “CBA”).
The grievance submitted by the Union on October 31, 2023 was denied by the City at each step of the grievance procedure. (Per Article 8 of the CBA,  “Grievance and Arbitration”). Ultimately, the Union appealed the City’s denial to arbitration in accordance with Article 8, Section 4, of the CBA.  
The FMCS appointed the undersigned arbitrator who presided over virtual hearings on August 21 and 22, 2024.
At the hearing, the Union was represented by Attorney Timothy P. Culhane of the Landmark Law Firm. The City was represented by Attorney Sasha Dyson and Attorney Gregory Hearing of Bush, Graziano, Rice and Hearing, P.A.
During the proceedings each party was offered the opportunity to call witnesses for direct testimony and to cross-examine the opposition’s witnesses. 
Numerous exhibits were offered and admitted into the record - the City offered twenty-five (25) exhibits and the Union offered nearly three thousand pages of documents identified by page numbers from page 1 to page 2,931.   
At the conclusion of the hearing each party elected to submit a post-hearing brief.  The briefs were received by the arbitrator on October 21, 2024.
After consideration of the evidence offered at the hearing and the arguments made in the post-hearing briefs, the arbitrator determined that the following statement of the issue is appropriate. 



ISSUE PRESENTED 
Did the City of Bradenton violate Article 22, Section 1, of the 2023-2026 CBA when it failed to place all bargaining unit members in the step that reflects their completed years of service as of September 30, 2023? 
If so, what shall be the remedy? 

THE FACTS
	The facts germane to this grievance are not in dispute. However, the evidence presented at the hearing and the respective arguments made by the parties reveal a genuine disagreement over the meaning of the newly-added portion of the CBA, Article 22, Section 1, paragraph 3, which states:  
“Effective the first full pay period in October 2023, all bargaining unit members shall be placed in the last step that reflects their current complete years of service as of September 30, 2023.” 	
The Union has asked the arbitrator to interpret the applicable terms of the CBA to determine whether or not the City’s interpretation and application of Article 22, Section 1, violated that provision. 
The City and the Union have negotiated and agreed to several CBA’s since 2003. Those CBA’s included provisions governing wages and corresponding step increases for members. 
In several prior CBA’s, the parties agreed to “Pay Plans” that did not strictly adhere to an annual step schedule. As a result, bargaining unit members have not advanced to the next step every year based upon the member’s years of service.
According to the evidence, the Union membership accepted a wage increase or a lump-sum payment in lieu of an annual step increase in previous negotiations. 
	The parties’ previously negotiated CBA had an effective term of 2022 – 2025.  In that CBA, the language of Article 22, Section 1, was similar to the successor agreement (2023-2026) but did not include the third paragraph which is the focus of this grievance. 
The second paragraph of the 2022 - 2025 CBA stated, in pertinent part, as follows: 
“Each bargaining unit member will stay at their current fiscal year (2021-2022) step, but will be paid at the new pay rate for that step beginning in the first full pay period of October 2022 or upon ratification of this Agreement, which ever date is later.” 
	Pursuant to a reopener clause in the 2022 – 2025 CBA, the Union and the City entered into negotiations in the Spring of 2023. The parties held three bargaining sessions which ultimately resulted in a new three-year CBA covering the period from October 1, 2023 through September 30, 2026. 
In negotiations for the current agreement the parties maintained similar language in the second paragraph of the prior agreement, but with new effective dates.  The second paragraph states as follows: 
“Each bargaining unit member will stay at their current fiscal year (2022-2023) step, but will be paid at the new pay rate for that step beginning in the first full pay period of October 2023. For fiscal year 2024-2025 and 2025-2026, each bargaining unit member shall advance one step in the pay plan reflected in Appendix ‘A’.”
In addition to the updated language in the second paragraph, however, the parties negotiated the third paragraph which is quoted above. 
	During negotiations, the Union had identified fourteen (14) members who were not slotted in their correct steps. Subsequently, two more sergeants were added, bringing the total to sixteen (16) members who were not being compensated at the proper step level.  
	The successor agreement was approved by the City’s elected council members on August 23, 2023, and was ratified by the Union membership on September 5, 2023. 
	On October 1, 2023, the City paid bargaining unit members at the new rate of pay negotiated by the parties, but maintained their existing step levels.
	On October 10, 2023, George Corwine, the Union’s chief negotiator contacted City Attorney Gregory Hearing and informed him that certain members informed him that they were improperly slotted in the most recent pay period, i.e., the fiscal year that began on October 1, 2023.  
	On October 17, 2023, Mr. Corwine contacted the City’s Chief Operating Officer Lance Williams, who had participated in collective bargaining, to inquire about the Union members Corwine had identified during bargaining as not being properly slotted in their correct steps. According to Corwine, these members were not properly slotted as of October 1, 2023.
	On October 26, 2023, Corwine and Sgt. Meridan met with several City representatives including Williams. At the meeting, Williams showed the Union representatives spreadsheets with his calculations showing the slotting of the unit members who were allegedly slotted improperly. According to Williams’ data, the members were properly slotted. 
As of October 31, 2023, at least sixteen bargaining unit members had not been given step increases that coincided with their years of service with the Bradenton Police Department. As a result, the Union filed the instant grievance seeking to correct that alleged violation of the CBA. 
 The City denied the grievance and maintains that all bargaining unit members have been slotted correctly.
As a remedy, in the event the arbitrator determines that the Employer violated the CBA, the Union is asking the arbitrator to place all member of the bargaining unit into the step reflecting their years of service as of September 30, 2023, and to award the grievants “retroactive backpay” to the first pay period of October 2023. 
FINDINGS and DECISION 
	The City contends that all members have been correctly slotted in accordance with the second paragraph of Article 22, Section 1, which states that members in FY 2023-24 shall “stay at their current fiscal year (2022-23) step.” The City argues that it was the intent of the parties in negotiations to address the slotting mistakes existing at that time – not to require the City to place sixteen unit members on steps consistent with their years of service. 
	The City argues further that Section 1 must be construed as a whole. That is, the third paragraph cannot be taken out of context as proposed by the Union. It is the City’s contention that a proper interpretation of the contested section of the CBA must give effect to both paragraphs. According to the City’s interpretation of Section 1, each bargaining member should be advanced only one step in the pay plan for “fiscal years 2023 - 2024 and 2024 – 2025.”
	However, the City’s argument completely ignores the clear language it agreed to in the third paragraph on Article 22, Section 1, in favor of the language in the second paragraph. The third paragraph unequivocally requires the City to place “all bargaining unit members” into the step that “reflects their current complete years of service as of September 30, 2023.” 
	The City suggests that there was a misunderstanding during negotiations (“there was not a meeting of the minds”)[footnoteRef:1] and that the City negotiators believed the language at issue was merely “meant to correct mistakes by the City’s payroll personnel when slotting unit members into the pay plan.” [1:   “Brief of Employer” page 19.  ] 

	It is true that the second and third paragraphs of Article 22, Section1, appear to be in conflict. The positions of the parties are contradictory. Nonetheless, the parties have asked the arbitrator to make sense of the language. 

	In the 2023 – 2026 CBA, the second paragraph of Section 1 is merely a restatement of the “Pay Plan Rates” in the 2022 – 2025 CBA, with the effective dates changed for the fiscal years covered by the CBA. In addition, paragraph two of Section 1 in the 2023 -2026 CBA was modified with this final sentence: “For fiscal year 2024 – 2025 and 2025 – 2026, each bargaining unit member shall advance one step in the pay plan . . .”
	However, the negotiators also added a third paragraph which states, in part: “Effective the first full pay period in October 2023, all bargaining unit members shall be placed in the last step that reflects their current years of service . . .” 
	The City is asking the arbitrator to ignore the final paragraph, even though it was negotiated and accepted by the City’s negotiators.
	In my opinion, one thing is clear from the evidence in the record – the negotiators agreed, during collective bargaining, to place all bargaining unit members on a step that is consistent with their years of service. There is no other way to interpret this contract provision, unless one chooses to ignore the clear language of that paragraph. 
The City’s argues that the calculations developed by Chief Operating Officer Williams and presented to the Union on October 26, 2023 represent the proper slotting of unit members. However, the information contained in Williams’ spreadsheets was compiled in response to the Union’s assertion that the members were not properly compensated on October 1, 2023.  Mr. Williams compiled this information long after negotiations were concluded and after the CBA was signed and ratified by the Union. 
	In the arbitrator’s opinion the spreadsheets presented to the Union on October 26th, represent a last-ditch effort by the City to minimize the financial impact of the contract language agreed to in bargaining. 
Further, the City’s assertion that the parties reached a “gentlemen’s agreement” on October 26, 2023, subsequent to endorsing and ratifying the CBA is not supported by the evidence.  
	Having considered the applicable provisions of the CBA, the parties’ bargaining history and the differing opinions of the witnesses, I can only conclude that Article 22, Section 1, (third paragraph) is unambiguous and the intent of the provision is clear. 
	Each party had ample opportunity to propose any changes it needed to the prior contract language during negotiations for a successor agreement.  Each party also had the opportunity to offer modifications to the proposals offered by its counterpart or to reject any proposed new contract language.
	As to the new provision to the CBA at issue here, both parties participated in the process of amending the CBA and each party signed the agreement – the City representative on August 23, 2023 and the Union representative on September 5, 2023. The Union membership ratified the language agreed to by the Employer and added into the CBA as an amendment to Article 22, Section 1 on September 5, 2023. The position taken by the City in this arbitration would negate that entire process. 
	It is the opinion of the arbitrator that the City violated Article 22, Section 1, of the CBA when it refused to place all bargaining unit members in the step that reflects their completed years of service as of September 30, 2023.  The grievance shall by sustained. 
	In the “Class Action Grievance” form submitted by the Union on October 31, 2023 the following remedy was requested: 
“All members of the Officers, Detectives, and Sergeants Bargaining Unit should be placed into the step reflecting their complete years of service as of September 30, 2023 . .  with retroactive backpay to the first pay period of October 2023.” (Employer Exhibit No.2a.)   
	The arbitrator finds that remedy to be appropriate and so orders the City to implement that remedy as soon as practicable. The request by the Union’s attorney to include interest and attorney’s fees in the remedy is denied.

AWARD
	 The grievance is allowed. The City is directed to comply with the foregoing findings of the arbitrator and to make whole all bargaining unit members impacted by its violation of the CBA. 
/s/ Theodore H. O’Brien 				Theodore H. O’Brien, Arbitrator
November 12, 2024
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