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The Grey Zone of Labour Law: Where

Employers Think They’re Safe (But aren’t):



I N T R O D U C T I O N  –  T H E  H I D D E N  R I S K

 

Did  you  know that  many  CC MA d i sputes  a re  not  lo s t  because  employer s
acted un law fu l l y,  bu t  because  they  acted in fo rmal l y  o r  too  la te?

✔A Verba l  warn ing  in s tead o f  a  wr i t ten  one,
✔A temporar y  cont ract  ro l led  over  “ ju s t  one  more  t ime,”

✔or  A  manager  mak ing  a  judgment  ca l l  w i thout  document ing  i t .

THESE  ARE  THE  GREY  ARE AS  OF  LABOUR LAW.

They  aren’ t  a lways  out r ight  i l lega l ,  bu t  they  qu iet l y  expose  bus ines ses  to
ser ious  lega l  r i s k .

Th i s  month ,  we  exp lo re  where  these  grey  zones  ex i s t ,  why  they  matte r ,  and
how employer s  can  protect  themse lves  wh i le  s t i l l  runn ing  a  fa i r  and

ef f ic ient  workp lace.

T )  072  349  9596
 admin@contact labour .co. za

www.contact labour .co. za

EVERYDAY WORKPLACE  DECIS IONS  OF TEN FEEL  HARMLESS  AT
THE  T IME :
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Many employer s  as sume that  i f  a  dec i s ion  i sn’ t  exp l ic i t l y  un lawfu l ,  i t  mus t  be
safe .  Under  South  Af r ican  labour  law,  however ,  fa i rnes s ,  cons i s tenc y,  and

proper  p rocedure  car r y  fa r  more  we ight  than  in tent ion .

U N D E R S TA N D I N G  T H E  G R E Y  Z O N E  I S  E S S E N T I A L  B E CAU S E

I T  D I R E C T LY  I M PA C T S :

R i sk  Management :  Reduces  the  l i ke l ihood o f  CCMA d i sputes  and adver se
awards .

Employee T rus t :  T ransparent  and cons i s tent  p roces ses  bu i ld  c red ib i l i t y  and
mora le .

Opera t iona l  C la r i ty :  P revent s  uncer ta int y  about  acceptab le  conduct  and
consequences .

Lega l  Compl iance:  I n  many cases ,  how a  dec i s ion  i s  made mat te r s  more  than
what  dec i s ion  i s  made.

WHY THE  GREY  ZONE  MAT TERS :



 C O M M O N  G R E Y- Z O N E  P I T FA L L S  E M P L OY E R S

OV E R L O O K

1.  INFORMAL  D ISCIPL INE
Manager s  o f ten  addres s  m i sconduct  o r  per fo rmance i s sues  th rough
verba l  warn ings ,  What sApp messages ,  o r  in fo rma l  d i scus s ions .  Wh i le

we l l - i n tent ioned,  th i s  c reates  s ign i f icant  r i s k .

Wi thou t  fo rmal  documenta t ion ,  there  i s  no  p roo f  tha t :
the  employee was  warned,  expectat ions  were  c la r i f ied ,  o r  an

oppor tun i t y  to  improve  was  g iven .

At  the  CCMA,  in fo rma l  commun icat ion  i s  o f ten  v iewed as  p rocedura l l y
inadequate .  Emp loyer s  shou ld  ensu re  that  a l l  d i sc ip l inar y  s teps  a re

proper l y  documented,  c lear l y  commun icated,  and secure ly  s to red  to
demonst ra te  fa i rnes s .

2 .  INCONSISTENT  ENFORCE MENT
When s im i la r  m i sconduct  i s  t reated d i f fe rent l y  by  d i f fe rent  manager s ,  i t

c reates  a  percept ion  o f  un fa i rnes s  and favour i t i sm .
Fo r  example ,  i f  one  employee rece ives  a  warn ing  fo r  absentee i sm wh i le
another  i s  ignored fo r  the  same behav iour ,  the  employer  may la te r  be
seen  as  hav ing  condoned the  mi sconduct .  Incons i s tenc y i s  a  common
bas i s  fo r  CCMA f ind ings  o f  un fa i r  labour  p ract ice  o r  un fa i r  d i sm i s sa l .

CONSISTENCY REQUIRES :
✔ T ra ined manager s ,

✔Refe rence to  p recedent ,
✔and HR  gu idance when uncer ta int y  a r i ses .
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3 .  ROLL ING TE MPORARY  CONTRACTS :
Employees  on  f i xed- te rm cont ract s  who are  t reated l i ke  permanent
s ta f f  w i thout  c lear ,  lawfu l  j u s t i f i cat ions  may la te r  c la im permanent

employment  r ight s  under  the  Labour  Re la t ions  Act  ( LRA) .

As  d i scus sed  in  la s t  month’ s  news let te r ,  i n fo rma l  ex tens ions  o r
mi sc las s i f i cat ion  o f  f i xed- te rm cont ract s  can  resu l t  i n  employees

be ing  deemed permanent ,  w i th  fu l l  s ta tu to r y  p rotect ions .

4 .  DELAYED ACT ION AND CONDONAT ION:
Wai t ing  weeks  o r  months  to  addres s  m i sconduct  can  be  in te rp reted

as  condonat ion ,  mean ing  the  employer  i s  seen  as  hav ing
accepted the  behav iour .

THE  CCMA ASSESSES :
When the  employer  became aware  o f  the  mi sconduct ,  how long  i t

took  to  act ,  whether  s im i la r  cases  were  hand led  more  p rompt ly,
and whether  the  employee cont inued work ing  as  norma l .

Once condonat ion  i s  es tab l i shed,  i t  becomes  ex t reme ly  d i f f icu l t  to
ju s t i f y  d i sc ip l inar y  act ion  la te r ,  espec ia l l y  d i sm i s sa l .
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 EXAMPLE  1 :  CASH HANDL ING IRREGULARI T I ES

An employee i s  found shor t  o f  cash  in  Januar y.  Management
d i scus ses  i t  i n fo rma l l y  but  takes  no  act ion .  In  Apr i l ,  the  employee i s

d i sc ip l ined fo r  s im i la r  shor tages .

➡  The  CCMA may f ind  that  the  Januar y  m i sconduct  was  condoned.

EXAMPLE  2 :  ABSENTEE ISM.

An employee ar r i ves  la te  repeated ly  over  severa l  months  w i th  no
wr i t ten  warn ings .  S i x  months  la te r ,  they  a re  d i sm i s sed  fo r  hab i tua l

la tenes s .

➡  The  d i sm i s sa l  i s  l i ke l y  to  be  found procedura l l y  and subs tant ive ly
un fa i r .

EXAMPLE  3 :  INVEST IGAT ION DELAYS .

An inves t igat ion  d rags  on  fo r  months  w i th  no  ju s t i f i cat ion ,  wh i le
the  employee remains  on  fu l l  du t ies .

➡  The  CCMA may v iew th i s  as  un reasonab le  de lay  and imp l ied
acceptance .
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5 .  MANAGER  D ISCRE T ION WITHOUT  TRAINING

Manager s  act  as  representat i ves  o f  the  employer .  When they lack
t ra in ing  in :  Company d i sc ip l inar y  po l ic ies ,  the  Labour  Re la t ions

Act ,  and the  Code o f  Good P ract ice :  D i sm i s sa l ,
the i r  dec i s ions  can  un intent iona l l y  v io la te  employees’  r ight s .  

At  the  CCMA,  manager ia l  ignorance i s  not  a  defence the  employer
remains  l iab le .

UNTRAINED D ISCRE T ION OF TEN LE ADS  TO:

✔ I ncons i s tent  sanct ions ,
✔Sk ipped procedures ,
✔Poor  documentat ion ,

✔Al legat ions  o f  b ias  o r  d i sc r im inat ion .

INDEPENDENT  CONTRACTORS :  

✔A Common Grey-Zone T rap
✔Many employer s  be l ieve  that  s ign ing  a  “Cont ract  fo r  Se r v ices”
✔Automat ica l l y  exc ludes  a  worker  f rom the  LRA .  Th i s  i s  i ncor rect .
✔South  Af r ican  law looks  a t  the  rea l i t y  o f  the  re la t ionsh ip,  not  the

t i t le  o f  the  cont ract .

I F  A  PERSON:

✔Works  under  your  super v i s ion ,
✔Uses  your  too l s  o r  equ ipment ,

✔Or  i s  economica l l y  dependent  on  your  bus ines s ,
✔ They a re  l i ke ly  to  be  deemed an  employee,  regard les s  o f  what

the  cont ract  says .
✔“ I  D idn’ t  Know That…”

Many employer s  don’ t  rea l i se  that  by  fa i l i ng  to  act  aga ins t  a  ru le
v io la t ion ,  they may un intent iona l l y  c reate  a  new imp l ied  ru le .



Many employer s  don’ t  rea l i se  that  by
fa i l i ng  to  act  aga ins t  a  ru le  v io la t ion ,
they may un intent iona l l y  c reate  a  new
impl ied  ru le .

I fa  p ract ice  i s  a l lowed to  cont inue  fo r
months  w i thout  object ion ,  the  law may
inte rp ret  s i lence  as  acqu iescence .  

A “dead”  ru le  cannot  be  en fo rced
wi thout  f i r s t  fo rma l l y  not i f y ing
employees  that  the  ru le  i s  be ing
re in s ta ted .

D I D  YO U  K N O W ?

THE  CONSISTENCY TRAP :  
You  can  lose  a  CCMA case  fo r
d i sm i s s ing  an  employee i f  another
employee prev ious l y  rece ived a
l ighte r  sanct ion  fo r  the  same
of fence .

The  Po lygraph  Myth :  A fa i led
po lygraph tes t  a lone  i s  not
su f f ic ient  g rounds  fo r  d i sm i s sa l  i t
mus t  be  suppor ted  by add i t iona l
ev idence .  
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HOW TO STAY  OUT OF  THE  GREY  ZONE:

✔  Keep Po l ic ies  C lear  and Updated .
✔  App ly  Ru les  Cons i s tent l y  Acros s  the  Bus ines s

✔  Document  A l l  D i sc ip l inar y  and Per fo rmance Act ions
✔  T ra in  Manager s  on  Fa i r  P rocedure  and Labour  Law Bas ic s

✔  Act  P rompt ly  When I s sues  A r i se .

Be fo re  tak ing  act ion ,  ask :
“Wou ld  th i s  dec i s ion  w i th s tand sc ru t iny  a t  the  CCMA?”

Grey- zone  dec i s ions  a re  the  s i lent  r i s k s  employer s  mos t  o f ten
underes t imate .  Sma l l  m i s s teps  can  c reate  majo r  lega l  exposu re  i f  le f t

unchecked.

By  t ra in ing  manager s ,  document ing  dec i s ions ,  en fo rc ing  po l ic ies
cons i s tent l y,  and act ing  p rompt ly,  employer s  can  conf ident l y  nav igate

these  g rey  a reas .
I t ’ s  not  about  avo id ing  d i f f icu l t  dec i s ions .

i t ’ s  about  mak ing  d i f f icu l t  dec i s ions  the  r ight  way.

ACT ION I TE M
 

1 .Conduct  a  Grey-Zone R i s k  Aud i t  w i th in  the  nex t  30  days  and rev iew:
2 .  In fo rma l  d i sc ip l inar y  p ract ices

3 .  F i xed  te rm and temporar y  cont ract s
4 .  Manager  d i sc ret ion  and t ra in ing  gaps

Your s  S incere ly,
Chane l le  Vos loo

Labour  Re la t ions  &  HR  Consu l tant

C O N C LU S I O N  F R O M  R I S K  T O  C O N F I D E N C E

H O W  T O  S TAY  O U T  O F  T H E  G R E Y  Z O N E
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Let ’ s  ta l k !  
Emai l  addres s :  admin@contact labour .co. za

Contact  number :  072  349  9596

 📱  Fo l low us  on  soc ia l  fo r  t ips ,  updates  &  case  s tud ies :

H E R E  A R E  T H E  L I N K S :  

https://www.linkedin.com/company/conta
ct-labour/?viewAsMember=true

CONNECT  WITH  US

Want  gu idance on  d ra f t ing  compl iant  cont ract s?  Need he lp
avo id ing  Labour  d i sputes?
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Meet  R iana  O l iv ie r ,  founder  o f  the  A le rna t ive
Board  (  TAB)  

R iana he lps  CEOs  and bus ines s  owner s  g row the i r  bus ines ses
th rough peer  network ing ,  s t ra teg ic  gu idance,  and proven

leader sh ip  f rameworks .  

TAB  equ ips  leader s  w i th  the  too l s  and in s ight s  they  need to  bu i ld
h igh-per fo rming  teams ,  c reate  a l igned s t ra teg ies ,  and fu tu re -

p roof  the i r  o rgan i sa t ions .  

Jo in  u s  fo r  th i s  exc lu s i ve  oppor tun i ty  to  learn  f rom R iana and
connect  w i th  o ther  l i ke -minded bus ines s  leader s -  don ’ t  m i s s  ou t !


