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Employment Contracts Under the

Microscope: Clauses That Can Cost You



I N T R O D U C T I O N :

T H E  D O C U M E N T  T H AT  D E C I D E S  YO U R

D I S PU T E  

 

Employment  cont ract s  a re  o f ten  f i led  away  and fo rgot ten  unt i l
someth ing  goes  wrong .  That  i s  u sua l l y  too  la te .  When d i sputes  reach
the  CCMA,  the  cont ract  becomes  a  p r imary  document  o f  sc ru t iny  -

o f ten  dete rmin ing  r igh t s  and ob l igat ions  regard les s  o f  in tent  o r
exp lanat ion .  What  exposes  employer s  i s  not  a lways  what  they  d id
wrong,  but  what  the i r  cont ract s  say  (o r  fa i l  to  say) .  Th i s  month  we

examine  the  c lauses  that  c reate  unnecessary  r i s k .
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WHY CONTRACTS  MAT TER  MORE  THAN POL ICY

Po l ic ie s  gu ide  behav iour ,  but  cont ract s  c reate  en fo rceab le  r igh t s
and ob l igat ions .  In  d i sputes ,  the  cont ract  car r ie s  s ign i f icant

ev ident ia ry  we ight  as  the  foundat ion  o f  the  employment
re la t ionsh ip .  I t  i s  the re fo re  a  b ind ing  lega l  in s t rument ,  not  mere ly  an

admin i s t ra t i ve  document .
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Whether  an  employee i s  appo inted
as  permanent ,  f i xed- te rm,  o r
p roject -based mat te r s  -  bu t  so
does  the  rea l i t y  o f  the  ro le .  The
CCMA looks  beyond labe l s  and
cons ider s  the  natu re  o f  the  work ,
operat iona l  pu rpose ,  and
durat ion .  The  commencement
date  i s  equa l l y  impor tant ,
a f fect ing  length  o f  se r v ice ,  not ice
per iods ,  and ret renchment
pr inc ip les  such  as  “ la s t  i n ,  f i r s t
ou t ”  ( L I FO) .  Poor l y  labe l led  o r
vague ly  d ra f ted  cont ract s  c reate
r i s k  f rom the  out set .

GE T  THE  BAS ICS  R IGHT:  LABELL ING AND RE AL I TY:

F IXED-TERM CONTRACTS  AND THE  R ISK  OF  PERMANENCY

F i xed- te rm cont ract s  p rov ide
f lex ib i l i t y  but  cannot  be  renewed
indef in i te l y.  Under  the  Labour
Re la t ions  Act  ( LRA) ,  repeated
renewal s  w i thout  a  va l id  operat iona l
reason  may resu l t  i n  the  employee
be ing  deemed permanent ,
par t icu la r l y  where  core  funct ions
cont inue  beyond th ree  months .
Renewal s  a l so  r i s k  c reat ing  a
reasonab le  expectat ion  o f
cont inuat ion .  The  i s sue  i s  not  u s ing
f i xed- te rm cont ract s  -  i t  i s  renewing
them wi thout  ju s t i f i cat ion  and
documentat ion .
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DISCRET IONARY B ENEF I TS  THAT  B ECOME ENT I T LEMENTS

Bonuses  and a l lowances  o f ten  s ta r t  as  d i sc re t ionary  but  evo lve  in to
perce ived ent i t lement s  when pa id  cons i s tent l y  w i thout  c lear

cond i t ions .  Th i s  can  generate  d i sputes .  U se  p rec i se  word ing ,  def ine
cond i t ions ,  and app ly  d i sc re t ion  cons i s tent l y  so  expectat ions  remain

a l igned w i th  operat iona l  rea l i t y

RESTRAINT  OF  TRADE  PROVIS IONS

Res t ra in t  c lauses  mus t  p ro tect  leg i t imate  bus ines s  in te res t s  and be
reasonab le  in  durat ion ,  geograph ic  scope,  and res t r ic ted  act iv i t ie s .

Over l y  b road res t ra in t s  r i s k  be ing  unenfo rceab le .  D ra f t  re s t ra in t s
p ropor t iona l l y  to  sa feguard  genu ine  in te res t s  ra ther  than  res t r ic t

fa i r  compet i t ion .

OUTDATED OR  MISAL IGNED REFERENCES

Cont ract s  that  re fe r  to  obso le te  p rocedures  o r  po l ic ie s  c reate
confus ion  and d i sputes .  Cons i s tency  between cont ract ,  po l icy ,  and
pract ice  i s  e s sent ia l .  Regu la r  updates  and amendments  -  suppor ted
by  employee acknowledgement  -  reduce ambigu i ty  and s t rengthen

compl iance .



T )  072  349  9596
admin@contact labour .co . za

www.contact labour .co . za

THE  H IDDEN R ISK :  PRACT ICE  VS  DOCUMENTAT ION

Even  we l l -d ra f ted  cont ract s  can  be  undermined by  incons i s tent
workp lace  pract ice .  In fo rma l  warn ings ,  undocumented per fo rmance

i s sues ,  o r  incons i s tent  a l lowances  weaken  cont ractua l  c la r i t y .
Cont ract s  and conduct  mus t  a l ign .

The  Bas ic  Cond i t ions  o f  Emp loyment  Act  (BCEA)  se t s  m in imum
standards  fo r  work ing  hour s ,  over t ime,  leave ,  and remunerat ion .

Cont ractua l  p rov i s ions  that  conf l i c t  w i th  these  s tandards  a re
unenfo rceab le .  Emp loyees  cannot  cont ract  out  o f  s ta tu to ry
protect ions ,  mak ing  outdated agreement s  a  source  o f  non-

compl iance r i s k .



 ASK  YOURSELF :

➡  When las t  were  cont ract s  rev iewed?
➡  Do they a l ign  w i th  leg i s la t ion  and operat iona l  p ract ice?

➡  A re  d i sc ret ionar y  te rms  c lear l y  def ined?
➡  A re  f i xed- te rm ar rangement s  ju s t i f ied?

➡  Do  manager s  under s tand cont ractua l  ob l igat ions?

I f  unsu re,  r i sk  may a l ready  ex i s t
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ARE  YOUR CONTRACTS  WORKING FOR YOU?

PRACT ICAL  S TEPS

➡  Conduct  annua l  cont ract  rev iews
➡  Al ign  cont ract s  w i th  po l ic ies
➡  C la r i f y  d i sc ret ionar y  te rms
➡  Document  ro le  changes
➡  T ra in  management

➡  Keep s igned acknowledgement s

P reventa t ive  compl iance  i s  a lways  less  cos t ly  than  react ive
defence.



D I D  YO U  K N O W ?

Under  the  Labour  Re la t ions  Act ,
employees  on  f i xed- te rm cont ract s
fo r  longer  than  th ree  months  may
be deemed permanent  i f  the re  i s
no  ju s t i f iab le  reason  fo r  the  f i xed

te rm.  S imp ly  renewing  the
cont ract  repeated ly  i s  not

cons idered a  va l id  operat iona l
ju s t i f i cat ion .
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F INAL  THOUGHT

Cont ract s  shou ld  reduce r i s k  and prov ide  c la r i t y.  M i sa l ignment  w i th
pract ice  o r  outdated re fe rences  inv i tes  d i sputes .  Regu la r  rev iews  and

updates  ensu re  agreement s  remain  f i t  fo r  pu rpose .  

Contact  Labour  (P t y )  L td  can  as s i s t  w i th  cont ract  compl iance and
amendments .

I f  examined l i ne  by  l i ne  tomor row,  wou ld  your  cont ract s  w i th s tand
sc ru t iny?  I f  you  wou ld  save  th i s  news let te r  as  a  compl iance resource ,

the  sma l l  p r in t  has  done i t s  job.



Let ’ s  ta l k !  
Emai l  addres s :  admin@contact labour .co. za

Contact  number :  072  349  9596
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Rap id ly  g rowing  bus ines ses  sca le  smar te r  w i th  BaseC loud CRM.  I f  you’ re  s t i l l
wad ing  th rough tex t s ,  j ugg l ing  leads  in  your  inbox ,  and send ing  quotes  manua l l y,

you’ re  not  get t ing  ahead,  and i t s  cos t ing  you  c l ient s .  The  BaseC loud Cus tomer
Re la t ionsh ip  Management  sys tem i s  des igned to  p lug  d i rect l y  in to  your  bus ines s ,
shape i t se l f  to  your  p roces ses ,  and move w i th  your  g rowth  goa l s .  Our  sys tem uses

A I  to  automate  p roces ses  ta i lo red  to  your  bus ines s .  Cus tom work f lows .  Smar t
not i f i cat ions .  In tu i t i ve  repor t s .  I t ’ s  not  ju s t  a  sys tem,  i t ’ s  your  sys tem.

 
Apar t  f rom us ing  BaseC loud CRM themse lves ,  BaseC loud Af f i l ia tes  earn  40%

commis s ion  ever y  month  by  re fe r r ing  c l ient s  who need bet te r  sys tems  in  o rder  to
sca le .  I f  you  o f fe r  compl imentar y  se r v ices  such  as  bus ines s  deve lopment

consu l t ing ,  d ig i ta l  market ing  o r  I T  re la ted  operat ions ,  g ive  your  bus ines s  the
edge by add ing  BaseC loud CRM to  your  o f fe r ing  and se l l  ou r  p roduct  w i th in  your

bus ines s .  You  manage your  c l ient s ,  we  suppor t  where  needed.  S imp le  r ight?
 

To  jo in  ou r  a f f i l ia te  par tner  p rogram,  v i s i t :  www.basec loudg loba l .com/par tner -
net work/

https://basecloudglobal.com/basecloud-crm/
https://basecloudglobal.com/partner-network/
https://basecloudglobal.com/partner-network/

