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ARE NOT MISCONDUCT: 

WHY EMPLOYERS KEEP LOSING CASES
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One o f  the  mos t  common,  and  cos t ly,
mis takes  employers  make i s  con fus ing

poor  work  per fo rmance wi th  misconduct .
An  employee who de l ibera te ly  b reaks  a

workp lace  ru le  may be  d i sc ip l ined .
An  employee who lacks  the  necessar y

sk i l l s ,  exper ience,  o r  ab i l i t y  to  per fo rm
at  the  requ i red  s tandard  cannot  s imp ly

be  d i sc ip l ined  fo r  tha t  inab i l i t y.  Ye t ,  th i s
i s  one  o f  the  mis takes  we see  t ime and

t ime again .
Employers  o f ten  i s sue  wr i t ten  warn ings

fo r  poor  per fo rmance,  convene
disc ip l inar y  hear ings ,  o r  d i smiss

employees  w i thou t  f i r s t  fo l lowing  a  fa i r
per fo rmance management  p rocess .



Not  on ly  do  these  employer s  lose  va luab le  employees  who may have
improved w i th  the  r ight  suppor t ,  bu t  they a l so  expose  themse lves  to

unnecessar y  d i sputes ,  cos t l y  CCMA proceed ings ,  compensat ion
awards  and s ign i f icant  bus ines s  d i s rupt ion .

Good per fo rmance management  i s  not  about  accept ing  poor
per fo rmance.

I t  i s  about  ident i f y ing  the  cause  o f  the  per fo rmance gap,  p rov id ing
reasonab le  gu idance and suppor t ,  agree ing  on  measurab le

improvement ,  and mak ing  in fo rmed dec i s ions  based on  a  fa i r
p roces s .

U l t imate ly,  succes s fu l  per fo rmance management  p rotect s  both  the
employer  and the  employee .
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T H E  R E S U LT  ?



Th i s  s ta tement  o f ten  su rp r i se s  employer s .  Bu t  i t  i s  t rue .  You  cannot
i s sue  a  d i sc ip l inary  warn ing  because  someone i s  unab le  to  per fo rm

the i r  work  to  the  requ i red  s tandard .

D i sc ip l inary  act ion  addres ses  conduct .

Pe r fo rmance management  addres ses  capab i l i t y .
I f  an  employee in tent iona l l y  re fuses  to  per fo rm the i r  dut ie s  desp i te

be ing  ab le  to  do  so ,  th i s  may  amount  to  m i sconduct .  

However ,  where  an  employee genu ine ly  lacks  the  necessary
knowledge,  s k i l l s ,  exper ience o r  ab i l i t y ,  the  cor rect  approach i s
counse l l i ng ,  coach ing  and per fo rmance management  does  not

d i sc ip l ine .

Be fo re  cons ider ing  te rminat ion  fo r  poor  per fo rmance,  employer s
shou ld  be  ab le  to  demons t ra te  that  they  have :

C lear l y  exp la ined what  was  expected .
P rov ided appropr ia te  induct ion  and t ra in ing .

Of fe red  gu idance and coach ing .
G iven  the  employee reasonab le  t ime to  improve .

Mon i to red  p rogres s  th rough regu la r  feedback .
Cons idered whether  add i t iona l  suppor t  cou ld  as s i s t  the  employee .
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I T  I S  I M P O S S I B L E  T O  WA R N  S O M E O N E
F O R  P O O R  W O R K  P E R F O R M A N C E

A MISTAKE  WE  ST I L L  SEE  T IME  AND T IME  AGAIN.
LAYER  FRAMEWORK (V ISUAL/MATR IX)  
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PERFORMANCE COUNSELL ING IS  THEREFORE
A DEVELOPMENTAL  PROCESS ,  NOT  A

DISCIPL INARY  ONE .

UNDERSTANDING TH IS  D IS T INCT ION IS  FUNDAMENTAL  TO APPLY ING FA IR
LABOUR PRACT ICES .

UNDERSTANDING TH IS  D IS T INCT ION IS  FUNDAMENTAL  TO APPLY ING FA IR
LABOUR PRACT ICES .



Imag ine  ask ing  your  s i x -year -o ld  son  to  rep lace  a  l ightbu lb.  He  has
never  done i t  be fo re .  Wou ld  you  i s sue  h im w i th  a  wr i t ten  warn ing

because  he  cou ldn ' t  rep lace  i t?

Of  cour se  not .  You  wou ld  teach  h im.  You  wou ld  f i r s t  exp la in  how to
fetch  the  ladder .  Then  how to  pos i t ion  i t  sa fe ly.  How to  sw i tch  o f f  the

e lect r ic i t y.  How to  c l imb sa fe ly.  On ly  then  wou ld  you  show h im how
to  rep lace  the  l ightbu lb.  Af te r wards ,  you  wou ld  watch  h im t r y.

You  wou ld  cor rect  m i s takes .  Answer  ques t ions .  Coach h im.

 Encourage h im.  G ive  h im another  oppor tun i t y.  On ly  a f te r  repeated
gu idance and reasonab le  oppor tun i t y  wou ld  you  eva luate  whether

he  has  learned the  sk i l l .  Manag ing  employee per fo rmance work s
exact l y  the  same way.

Employees  a re  not  born  knowing  how to  per fo rm ever y  ro le  to  your
o rgan i sa t ion ' s  requ i red  s tandard .  Pe r fo rmance management  i s  about

teach ing ,  suppor t ing ,  coach ing ,  eva luat ing  and improv ing ,  not
pun i sh ing  someone fo r  someth ing  they have  not  yet  maste red .
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THE  L IGHTBULB  ANALOGY

T H I N K  O F  I T  T H I S  WAY …



Probat ion  i s  o f ten  mi sunder s tood .  Many  employer s  be l ieve  p robat ion
s imp ly  means  wa i t ing  th ree  months  to  dec ide  whether  an  employee

shou ld  s tay .  In  rea l i t y ,  p robat ion  shou ld  be  one  o f  the  mos t
s t ruc tu red  per iods  o f  employment .

T ransparency  i s  every th ing .  An  employee shou ld  never  reach  the
end o f  p robat ion  and be  su rp r i sed  to  hear  that  the i r  per fo rmance

has  been unsat i s facto ry .  We recommend s t ruc tu red  p robat ion
rev iews  th roughout  the  p robat ion  per iod .
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PROBAT ION IS  NOT  A  WAIT ING PER IOD

M A N A G I N G  P R O B AT I O N  P R O P E R LY
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PROBAT ION IS  NOT  A  WAIT ING PER IOD

- INDUCT ION AND ONBOARDING
-UNDERSTANDING OF  THE  ROLE
-  IN I T IAL  TRA INING COMPLE TED

-E ARLY  CONCERNS
-SUPPORT  REQUIRED

-PROGRESS  AGAINST  EXPECTAT IONS
-AREAS  OF  IMPROVEMENT

-ADDIT IONAL  COACHING REQUIRED
-FEEDBACK FROM BOTH MANAGER  AND EMPLOYEE

-HAS  THE  REQUIRED  STANDARD BEEN ACHIEVED?
- IS  FURTHER  SUPPORT  REQUIRED?

-SHOULD PROBAT ION BE  EXTENDED WHERE  APPROPRIATE?
- IS  CONFIRMAT ION OF  E MPLOYMENT  APPROPRIATE?

REGULAR  CHECK- INS  CRE ATE  TRANSPARENCY,  BU I LD  TRUST  AND S IGNIF ICANTLY
REDUCE  FUTURE  D ISPUTES .

DISCUSS

REVIEW

EVALUATE
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Many employer s  over look  an  impor tant  commerc ia l  advantage .  Mos t
recru i tment  agenc ies  o f fe r  a  th ree-month  rep lacement  guarantee  o r

c lawback  per iod .

Where  concerns  about  a  new employee ' s  per fo rmance are  ident i f ied
ear l y  and managed proact ive ly  dur ing  p robat ion ,  employer s  may  s t i l l

be  ab le  to  make use  o f  th i s  guarantee .

 Fa i l i ng  to  act  w i th in  th i s  per iod  may  resu l t  i n  unnecessary  rec ru i tment
cos t s ,  dup l icated t ra in ing  expenses  and lo s t  p roduct iv i t y .

 Good probat ion  management  there fo re  p ro tect s  both  your  lega l
pos i t ion  and your  bot tom l ine .

DON'T  FORGE T  YOUR  RECRUI TMENT  PARTNER



T )  072  349  9596
admin@contact labour .co . za

www.contact labour .co . za

PERFORMANCE COUNSELL ING SHOULD
ALWAYS  END WITH  TWO AGREE MENTS

Every  per fo rmance counse l l i ng  meet ing  shou ld  conc lude w i th  two c lear
agreement s .

1 .WHAT  I S  A  REASONABLE  AND ACHIEVABLE  S TANDARD?

Employees  cannot  improve  i f  they  do  not  know what  succes s  looks  l i ke .
The  expected s tandard  shou ld  be :

- Spec i f ic
-Measurab le
-Ach ievab le

-Rea l i s t ic
-Re levant

-C lear l y  under s tood

Avoid  say ing :
"You  need to  improve . "

In s tead say :
"Complete  f i ve  c l ien t  repor t s  per  day  w i th  an  accuracy  ra te  o f  a t  leas t

98%. "  OR  “Reduce s tock -p ick ing  e r ro r s  to  fewer  than  two per  week . "

2 .WHEN WILL  WE  REVIEW PROGRESS?

Improvement  requ i res  reasonab le  t ime .

BOTH PART IES  SHOULD AGREE  ON:

-Rev iew dates
-Coach ing  ses s ions

-Resources  requ i red
-Suppor t  to  be  p rov ided

-How succes s  w i l l  be  measured

Without  a  rev iew date ,  there  i s  no  mean ingfu l  per fo rmance
management  p roces s .



STEP  1 :  IDENT I FY  THE  GAP
Def ine :

- Expected s tandard
-Cur rent  per fo rmance

-Bus ines s  impact

STEP  2 :  INVEST IGATE  THE  CAUSE
Ask :

-Do  they  know how?
-Can they  do  i t?

-Do  they  have  resources?
-Are  expectat ions  rea l i s t ic?

STEP  3 :  HAVE  THE  CONVERSAT ION
Discuss :

-Concerns
-Examples

-Employee feedback
-Bar r ie r s

STEP  4 :  COACH AND SUPPORT
Prov ide :

-Gu idance
-T ra in ing  

-P ract ica l  As s i s tance .

STEP  5 :  AGREE  ON A  PLAN
Se t :

-C lear  ta rget s
- T imef rames

-Suppor t  measures

STEP  6 :  FOLLOW UP
T rack :

-Progres s
-Coach ing

- Improvement  outcomes
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THE  PERFORMANCE IMPROVE MENT  CYCLE



G –  GOAL
Def ine  expected per fo rmance.

R  –  REAL I TY
Under s tand the  employee’ s  cu r rent  pos i t ion .

\

O –  OPT IONS
Ident i f y  p ract ica l  suppor t  and improvement  act ions .

W –  WAY FORWARD
Agree  on  act ions ,  t ime l ines ,  accountab i l i t y ,  and rev iew dates .
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A S IMPLE  TOOL :  
THE  G.R .O.W.  PERFORMANCE MODEL
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THE  PERFORMANCE MANAGE MENT  CHECKL IS T

BEFORE  IN I T IAT ING FORMAL  ACT ION ASK :

-Does  the  employee know the  s tandard?
- I s  the  s tandard  reasonab le?

-Was  t ra in ing  p rov ided?
-Has  feedback  been g iven?
-Were  obs tac les  d i scus sed?
-Was  suppor t  documented?

-Has  enough t ime been a l lowed?
-Has  improvement  been measured?

I f  severa l  answer s  a re  NO— pause  and rev iew whether
per fo rmance management  ra ther  than  d i sc ip l ine  i s  requ i red .

RE AL  WORKPLACE  EXAMPLE

A superv i so r  not ices  that  an  employee has  m i s sed  month ly
ta rget s  fo r  fou r  consecut ive  months .  The  employee rece ives  a
wr i t ten  warn ing  fo r  poor  per fo rmance.  The  employee d i sputes

the  p roces s .

DURING REVIEW I T  BECOMES  CLEAR :

- Ta rget s  changed mid-year
- T ra in ing  was  never  re f reshed

-Expectat ions  d i f fe red  between manager s
-No  coach ing  records  ex i s ted



-Addres s  concerns  ear l y .

-Never  su rp r i se  employees  w i th  poor  per fo rmance d i scus s ions .

-Document  every  coach ing  ses s ion .

-Be  c lear  about  expectat ions .

- Focus  on  improvement  ra ther  than  b lame.

-Measure  per fo rmance ob ject ive ly .

-Recogn i se  improvement .

-Coach befo re  cons ider ing  d i sm i s sa l .

-Remember  that  good manager s  deve lop  peop le ,  they  don ' t  s imp ly
d i sc ip l ine  them.
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OUTCOME:

THE  PROCESS  BECAME D IFF ICULT  TO DEFEND.
ALTERNAT IVE  APPROACH:

ASSESS  →  SUPPORT  →  DOCUMENT  →  MONITOR  →  DECIDE

QUICK T IPS  FOR  MANAGERS

LE ADERSHIP  INS IGHT

" The  t rue  measure  o f  leader sh ip  i s  not  how qu ick l y  we ident i f y  poor
per fo rmance,  but  how e f fect i ve ly  we he lp  peop le  improve  befo re

mak ing  d i f f icu l t  dec i s ions . "



The  s t ronges t  o rgan i sa t ions  a re  not  those  that  never  exper ience
per fo rmance cha l lenges .  They  a re  the  o rgan i sa t ions  whose  leader s  know

how to  respond fa i r l y ,  cons i s tent l y  and pro fes s iona l l y  when those
cha l lenges  a r i se .  Pe r fo rmance management  i s  not  about  lower ing

s tandards .
I t  i s  about  se t t ing  c lear  expectat ions ,  p rov id ing  mean ingfu l  suppor t ,

measur ing  improvement  ob ject ive ly  and mak ing  fa i r  dec i s ions  based on
ev idence,  not  as sumpt ions .  When employer s  under s tand the  d i f fe rence
between mi sconduct  and incapac i ty ,  they  don ' t  j u s t  reduce lega l  r i s k  -

they  bu i ld  s t ronger  manager s ,  more  capab le  employees  and more
res i l ien t  bus ines ses .  Be fo re  ask ing ,  "How do we d i sc ip l ine  th i s
employee?"  ask  in s tead,  "Have  we g iven  th i s  employee every

reasonab le  oppor tun i ty  to  succeed?"
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F INAL  THOUGHT



Let ’ s  ta l k !  
Emai l  addres s :  admin@contact labour .co. za

Contact  number :  072  349  9596

 ù  Fo l low us  on  soc ia l  fo r  t ips ,  updates  &  case  s tud ies :

H E R E  A R E  T H E  L I N K S :  

https://www.linkedin.com/company/conta
ct-labour/?viewAsMember=true

CONNECT  WITH  US

Want  gu idance on  d ra f t ing  compl iant  cont ract s?  Need he lp
avo id ing  Labour  d i sputes?
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	One of the most common, and costly, mistakes employers make is confusing poor work performance with misconduct. An employee who deliberately breaks a workplace rule may be disciplined. An employee who lacks the necessary skills, experience, or ability to perform at the required standard cannot simply be disciplined for that inability. Yet, this is one of the mistakes we see time and time again. Employers often issue written warnings for poor performance, convene disciplinary hearings, or dismiss employees without first following a fair performance management process.
	THE RESULT ?
	Not only do these employers lose valuable employees who may have improved with the right support, but they also expose themselves to unnecessary disputes, costly CCMA proceedings, compensation awards and significant business disruption.
	Good performance management is not about accepting poor performance.
	It is about identifying the cause of the performance gap, providing reasonable guidance and support, agreeing on measurable improvement, and making informed decisions based on a fair process.
	Ultimately, successful performance management protects both the employer and the employee.

	IT IS IMPOSSIBLE TO WARN SOMEONE FOR POOR WORK PERFORMANCE
	A MISTAKE WE STILL SEE TIME AND TIME AGAIN. LAYER FRAMEWORK (VISUAL/MATRIX)
	This statement often surprises employers. But it is true. You cannot issue a disciplinary warning because someone is unable to perform their work to the required standard.
	Disciplinary action addresses conduct.
	Performance management addresses capability. If an employee intentionally refuses to perform their duties despite being able to do so, this may amount to misconduct.
	However, where an employee genuinely lacks the necessary knowledge, skills, experience or ability, the correct approach is counselling, coaching and performance management does not discipline.
	Before considering termination for poor performance, employers should be able to demonstrate that they have:
	Clearly explained what was expected.
	Provided appropriate induction and training.
	Offered guidance and coaching.
	Given the employee reasonable time to improve.
	Monitored progress through regular feedback.
	Considered whether additional support could assist the employee.


	PERFORMANCE COUNSELLING IS THEREFORE A DEVELOPMENTAL PROCESS, NOT A DISCIPLINARY ONE.
	UNDERSTANDING THIS DISTINCTION IS FUNDAMENTAL TO APPLYING FAIR LABOUR PRACTICES.
	UNDERSTANDING THIS DISTINCTION IS FUNDAMENTAL TO APPLYING FAIR LABOUR PRACTICES.

	THINK OF IT THIS WAY…
	THE LIGHTBULB ANALOGY
	Imagine asking your six-year-old son to replace a lightbulb. He has never done it before. Would you issue him with a written warning because he couldn't replace it?
	Of course not. You would teach him. You would first explain how to fetch the ladder. Then how to position it safely. How to switch off the electricity. How to climb safely. Only then would you show him how to replace the lightbulb. Afterwards, you would watch him try. You would correct mistakes. Answer questions. Coach him.
	Encourage him. Give him another opportunity. Only after repeated guidance and reasonable opportunity would you evaluate whether he has learned the skill. Managing employee performance works exactly the same way.
	Employees are not born knowing how to perform every role to your organisation's required standard. Performance management is about teaching, supporting, coaching, evaluating and improving, not punishing someone for something they have not yet mastered.


	MANAGING PROBATION PROPERLY
	PROBATION IS NOT A WAITING PERIOD
	Probation is often misunderstood. Many employers believe probation simply means waiting three months to decide whether an employee should stay. In reality, probation should be one of the most structured periods of employment. Transparency is everything. An employee should never reach the end of probation and be surprised to hear that their performance has been unsatisfactory. We recommend structured probation reviews throughout the probation period.


	PROBATION IS NOT A WAITING PERIOD
	DISCUSS
	-INDUCTION AND ONBOARDING -UNDERSTANDING OF THE ROLE - INITIAL TRAINING COMPLETED -EARLY CONCERNS -SUPPORT REQUIRED

	REVIEW
	-PROGRESS AGAINST EXPECTATIONS -AREAS OF IMPROVEMENT -ADDITIONAL COACHING REQUIRED -FEEDBACK FROM BOTH MANAGER AND EMPLOYEE

	EVALUATE
	-HAS THE REQUIRED STANDARD BEEN ACHIEVED? -IS FURTHER SUPPORT REQUIRED? -SHOULD PROBATION BE EXTENDED WHERE APPROPRIATE? -IS CONFIRMATION OF EMPLOYMENT APPROPRIATE?
	REGULAR CHECK-INS CREATE TRANSPARENCY, BUILD TRUST AND SIGNIFICANTLY REDUCE FUTURE DISPUTES.

	DON'T FORGET YOUR RECRUITMENT PARTNER
	Many employers overlook an important commercial advantage. Most recruitment agencies offer a three-month replacement guarantee or clawback period.
	Where concerns about a new employee's performance are identified early and managed proactively during probation, employers may still be able to make use of this guarantee.
	Failing to act within this period may result in unnecessary recruitment costs, duplicated training expenses and lost productivity.
	Good probation management therefore protects both your legal position and your bottom line.

	PERFORMANCE COUNSELLING SHOULD ALWAYS END WITH TWO AGREEMENTS
	Every performance counselling meeting should conclude with two clear agreements.
	1.WHAT IS A REASONABLE AND ACHIEVABLE STANDARD?
	Employees cannot improve if they do not know what success looks like. The expected standard should be: -Specific -Measurable -Achievable -Realistic -Relevant -Clearly understood
	Avoid saying: "You need to improve."
	Instead say: "Complete five client reports per day with an accuracy rate of at least 98%." OR “Reduce stock-picking errors to fewer than two per week."

	2.WHEN WILL WE REVIEW PROGRESS?
	Improvement requires reasonable time.

	BOTH PARTIES SHOULD AGREE ON:
	-Review dates -Coaching sessions -Resources required -Support to be provided -How success will be measured
	Without a review date, there is no meaningful performance management process.


	THE PERFORMANCE IMPROVEMENT CYCLE
	A SIMPLE TOOL:  THE G.R.O.W. PERFORMANCE MODEL
	G – GOAL Define expected performance.
	R – REALITY Understand the employee’s current position. \
	O – OPTIONS Identify practical support and improvement actions.
	W – WAY FORWARD Agree on actions, timelines, accountability, and review dates.

	THE PERFORMANCE MANAGEMENT CHECKLIST
	BEFORE INITIATING FORMAL ACTION ASK:
	-Does the employee know the standard? -Is the standard reasonable? -Was training provided? -Has feedback been given? -Were obstacles discussed? -Was support documented? -Has enough time been allowed? -Has improvement been measured?
	If several answers are NO— pause and review whether performance management rather than discipline is required.


	REAL WORKPLACE EXAMPLE
	A supervisor notices that an employee has missed monthly targets for four consecutive months. The employee receives a written warning for poor performance. The employee disputes the process.
	DURING REVIEW IT BECOMES CLEAR:
	-Targets changed mid-year -Training was never refreshed -Expectations differed between managers -No coaching records existed


	OUTCOME:
	THE PROCESS BECAME DIFFICULT TO DEFEND. ALTERNATIVE APPROACH:
	ASSESS → SUPPORT → DOCUMENT → MONITOR → DECIDE

	QUICK TIPS FOR MANAGERS
	-Address concerns early.
	-Never surprise employees with poor performance discussions.
	-Document every coaching session.
	-Be clear about expectations.
	-Focus on improvement rather than blame.
	-Measure performance objectively.
	-Recognise improvement.
	-Coach before considering dismissal.
	-Remember that good managers develop people, they don't simply discipline them.

	LEADERSHIP INSIGHT
	"The true measure of leadership is not how quickly we identify poor performance, but how effectively we help people improve before making difficult decisions."

	FINAL THOUGHT
	The strongest organisations are not those that never experience performance challenges. They are the organisations whose leaders know how to respond fairly, consistently and professionally when those challenges arise. Performance management is not about lowering standards. It is about setting clear expectations, providing meaningful support, measuring improvement objectively and making fair decisions based on evidence, not assumptions. When employers understand the difference between misconduct and incapacity, they don't just reduce legal risk - they build stronger managers, more capable employees and more resilient businesses. Before asking, "How do we discipline this employee?" ask instead, "Have we given this employee every reasonable opportunity to succeed?"

	CONNECT WITH US
	Want guidance on drafting compliant contracts? Need help avoiding Labour disputes?
	Let’s talk!  Email address: admin@contactlabour.co.za Contact number: 072 349 9596
	📱 Follow us on social for tips, updates & case studies:

	HERE ARE THE LINKS:
	https://www.linkedin.com/company/contact-labour/?viewAsMember=true


