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HIGH AT WORK? 

WHAT SOUTH AFRICAN EMPLOYERS CAN

(AND CAN’T) DO IN 2026



M OV I N G  B E YO N D  T H E  Z E R O -T O L E R A N C E  M Y T H :  

H O W  T O  M A N A G E  C A N N A B I S  L E G A L L Y  A N D  S A F E L Y ?  

A PRACT ICAL  LEGAL  UPDATE  FOR  BUS INESS  OWNERS  AND MANAGERS

KEY  TAKEAWAY:
Tes t  re su l t  +  p ract ica l  ev idence o f  impai rment  +

workp lace r i s k  +  a  fa i r ,  law fu l  po l icy  =  a  much s t ronger
bas i s  fo r  act ion
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A pos i t i ve  THC tes t  i s  not  automat ica l l y  p roof  that  an
employee i s  impa i red  at  work .  The  cur rent  South  A f r ican

pos i t ion  requ i res  a  fact - spec i f ic  as ses sment ,  tak ing  account  o f
the  employee’ s  ro le ,  workp lace  r i s k ,  ev idence o f  impa i rment ,
the  employer ’ s  po l icy  and whether  the  po l icy  and d i sc ip l inary

response  a re  fa i r ,  reasonab le  and lega l l y  ju s t i f ied .

T H E  S H O R T  V E R S I O N
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T H I S  M AT T E R S  F O R  

YO U R  B U S I N E S S . . .

The  cour t s  have  moved away f rom a  b lanket  approach .  
Fo r  o f f ice -based o r  low- r i s k  employees ,  a  pos i t i ve  tes t  w i thout

ev idence o f  impa i rment  w i l l  genera l l y  not ,  on  i t s  own,  ju s t i f y  d i sm i s sa l .  
I n  sa fet y - sens i t i ve  workp laces ,  s t r ic te r  cont ro l s  can  be  ju s t i f ied  where

they a re  connected to  leg i t imate  occupat iona l  hea l th  and sa fet y
requ i rement s  and cons i s tent l y  app l ied .

THC can  remain  detectab le  a f te r  the  e f fect s  o f  cannab i s  have
worn  o f f .  A pos i t i ve  tes t  the re fo re  does  not  neces sa r i l y  te l l  an
employer  whether  the  employee i s  impa i red  at  that  moment .  

D I D  Y O U  K N O W  ?



1. Enever v Barloworld Equipment South Africa (LAC, 2024):

For an office-based employee, private cannabis use without evidence of impairment
or inability to perform duties did not justify dismissal. A blanket zero-tolerance

approach in those circumstances amounted to unfair discrimination.

2. City of Cape Town v SAMWU obo Mantis (LC, 2026):

The Labour Court upheld reinstatement where a learner law-enforcement officer
tested positive for THC but there was no evidence of impairment, inability to perform

duties or a proportionate basis for dismissal for a first offence.

3. SGB Cape Octorex (Pty) Ltd v MEIBC and Others (LAC, 2023):

In a high-risk setting, dismissal was upheld where the employee was alleged to have
smoked cannabis at work, tested positive, worked at heights and held a supervisory

role. The employer’s consistently applied zero-tolerance policy was recognised.

4. Marasi v PetroSA (LC, 2023):

The Court upheld specified cannabis testing thresholds before access to a high-risk
petrochemical facility, with the focus on fitness for duty and workplace safety.

5. NUMSA obo Nhlabathi and Another v PFG Building Glass (LC, 2023):

Dismissals were upheld in a hazardous glass-manufacturing environment, with
emphasis on the dangerous nature of the workplace, the validity of the policy and

employees’ knowledge of it.
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 F I V E  C A S E S  

S H A P I N G  T H E  C U R R E N T  P O S I T I O N :



D O N ’ T  S T O P  AT  T H E  T E S T:  

A S S E S S  A C T UA L  I M PA I R M E N T
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W H A T  T O  L O O K  F O R ?

The  employee act ing  not iceab ly  out  o f  the  norm fo r  them —
par t icu la r l y  where  severa l  s igns  appear  together  — i s  more

use fu l  than  re ly ing  on  the  THC resu l t  a lone .  

Because  THC tes t ing  can  show pr io r  cannab i s  exposu re
wi thout  p rov ing  cur rent  impa i rment ,  employer s  shou ld  p lace

mean ingfu l  we ight  on  contemporaneous  observat ions  and
pract ica l  impa i rment/ sobr ie ty  as ses sment s .

The  a im i s  to  record  ob ject ive ,  observab le  fact s  ra ther  than
s imp ly  conc lud ing  that  an  employee i s  “under  the  in f luence”

because  a  tes t  i s  pos i t i ve .



1.  Obser ve  behav iour :
Record  whether  the  employee i s  act ing  out  o f  the

norm:  unusua l l y  confused,  inat tent i ve ,  d i so r iented ,
unusua l l y  s low,  unusua l l y  euphor ic/anx ious ,  o r

behav ing  in  a  way that  i s  i ncons i s tent  w i th  the i r
norma l  p resentat ion .

2 .  Check  eyes  and  appearance:
FTC employees  mus t  genera l l y  have  the  same

benef i t s  a s  permanent  s ta f f  un les s  ju s t i f ied
other w i se .  

3 .  Assess  ba lance  and coord ina t ion :
Obser ve  whether  the  employee can  wa lk  and move

normal l y,  ma inta in  ba lance and coord inate
movement s .  Cannab i s  can  impa i r  motor  coord inat ion

and ba lance .

4 .  Assess  responses  and  communicat ion :
I f  work  becomes  ongo ing ,  conver t  to  permanent

ro les  o r  r i s k  lega l  cha l lenges .  

5 .  Record  the  overa l l  p ic tu re:
Document  the  t ime,  obser vat ions ,  spec i f ic

behav iour ,  i n s t ruct ions  g iven ,  responses ,  v i s ib le
symptoms  and any re levant  sa fet y  concerns .  Avo id

re ly ing  on  a  s ing le  symptom.  

P R A C T I CA L  S O B R I E T Y  /  I M PA I R M E N T  A S S E S S M E N T
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These  observat ions  shou ld  suppor t  an  impai rment
as ses sment ,  no t  be  presented as  a  sc ien t i f ica l l y
va l idated s tand-a lone  “cannabi s  sobr ie ty  te s t ” .

Symptoms  can  have  o ther  causes ,  so  the  su r round ing
fact s  and cons i s tency  o f  observat ions  mat te r .



Cannabi s  in tox icat ion  can  invo lve  con junct iva l  i n ject ion
( red/b loodshot  eyes ) ,  impa i red  at tent ion ,  s lowed react ion

t ime and impai red  motor  coord inat ion .  Red eyes  occur
because  THC can  cause  vasod i la t ion  o f  b lood ves se l s  i n

the  con junct iva .  Ba lance and coord inat ion  p rob lems  may
a l so  be  obser vab le .  These  s igns  shou ld  be  cons idered

together  w i th  behav iour ,  responses  and the  employee’ s
job  requ i rement s  — not  t reated as  automat ic  p roof  o f

cannab i s  impa i rment .

A po l ic y  shou ld  be  c lear ,  but  c la r i t y  a lone  i s  not  enough .  I t  mus t  a l so
be fa i r  and reasonab le  in  the  c i rcumstances  and ju s t i f iab le  in  law.

Employer s  shou ld  cons ider  whether  the  po l ic y  i s  appropr ia te  fo r  the
spec i f ic  workp lace  and ro le ,  whether  i t s  pu rpose  i s  l i nked to  genu ine

occupat iona l  hea l th  and sa fet y  requ i rement s ,  whether  employees
knew and under s tood i t ,  and whether  i t  has  been app l ied

cons i s tent l y.

P O L I C Y  FA I R N E S S  I S  J U S T  A S  I M P O RTA N T  A S

P O L I C Y  W O R D I N G

W H Y  V I S I B L E  S Y M P T O M S  M AT T E R  —  B U T

S H O U L D  N O T  B E  U S E D  A L O N E

T )  072  349  9596  
 admin@contact labour .co . za

www.contact labour .co . za



OFFICE-BASED / LOW-RISK

A positive THC test without evidence of
impairment will generally not, on its own,

justify dismissal. The employer should be able
to point to actual impairment or other

relevant misconduct, together with a fair
and reasonable policy and proportionate

response.

SAFETY-SENSITIVE

Mining, manufacturing, construction, transport,
petrochemical facilities and roles involving

heavy machinery, working at heights, driving or
firearms may justify stricter controls. Where a
zero-tolerance policy is genuinely justified by
safety requirements, consistently applied and

known to employees, the employer’s position is
stronger.

• Review the applicable cannabis/substance
policy.
• Assess the employee’s duties and workplace
risks.
• Record contemporaneous observations of
behaviour and symptoms.
• Use practical impairment observations to
assess what is happening at work.
• Check consistency with previous cases.
• Consider whether the sanction is fair,
reasonable and proportionate.

• Treat a positive THC test as automatic proof
of current impairment.
• Assume red/glassy eyes or one isolated
symptom proves impairment.
• Apply the same rule mechanically to every
role and workplace.
• Confuse cannabis testing with alcohol
breathalyser testing.
• Ignore whether the policy is fair, reasonable
and legally justifiable.

B E F O R E  TA K I N G  D I S C I P L I N A RY  A C T I O N

L O W- R I S K  V S .  S A F E T Y- S E N S I T I V E :

T H E  P R A C T I CA L  D I F F E R E N C E
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N E E D  A  P O L I C Y  T H AT  F I T S  YO U R

B U S I N E S S ?
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The  sa fes t  approach i s  not  “ ze ro  to le rance at  a l l  cos t s” .  I t
i s  a  c lear ,  fa i r  and lega l l y  ju s t i f iab le  po l ic y  suppor ted  by

proper  impa i rment  as ses sment ,  appropr ia te  workp lace
cont ro l s  and a  cons i s tent  d i sc ip l inar y  p roces s .

T H E  B U S I N E S S  O W N E R’ S  B O T T O M  L I N E

Reach out  to  Contact  Labour  and let  u s  d ra f t  a
cus tomi sed  cannab i s - in - the-workp lace  po l ic y  fo r  your
bus ines s  — ta i lo red  to  your  workp lace ,  ro les  and lega l

ob l igat ions .

HR  So lu t ions  |  Labour  Re la t ions  |D i sc ip l inar y  Hear ings
|CCMA D i sputes|  Labour  Law P ract i t ioner s

Gars fon te in  Of f ice  Park ,  Un i t  20 ,  645  Jacque l ine  Dr,
Gars fon te in ,  P re to r ia ,  0042



Let ’ s  ta l k !  
Emai l  addres s :  admin@contact labour .co. za

Contact  number :  072  349  9596

 📱  Fo l low us  on  soc ia l  fo r  t ips ,  updates  &  case  s tud ies :

H E R E  A R E  T H E  L I N K S :  

https://www.linkedin.com/company/conta
ct-labour/?viewAsMember=true

CONNECT  WITH  US

Want  gu idance on  d ra f t ing  compl iant  cont ract s?  Need he lp
avo id ing  Labour  d i sputes?

“Temporar y  cont ract s  deser ve  permanent  c la r i t y. ”
 Ensu re  your  cont ract s  re f lect  rea l i t y  — because  lega l  r i s k s  a ren’ t  seasona l .
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