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DEFENDAN 

ALASAN PENGHAKIMAN 

OLEH YANG ARIF HAKIM DATO’ KANG HWEE GEE  

The plaintiff was employed as a contractor by the 1st defendant to 

complete its abandoned housing project at Kerteh, Terengganu. 

The 2n d defendant was an individual  who brought the part ies 

together to undertake the construct ion works at the 1s t defendant ’s  

abandoned project. 
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The p la int i f f  and the 1s t defendant  entered in to two separate 

formal  wr i t ten agreements  as fol lows: -  

(i) a contract for Infrastructure Works for Kerteh Jaya 

Intergrated Housing Development (Phase 1) Mukim Kerteh, 

Terengganu Darul Iman for Pakadiri Modal Sdn Bhd (Exhibit 

P26) for the contract sum of RM2,880,000.00; and 

(ii) a contract for Proposed Construction and Completion of 

Uncompleted Work of Double Storey Bungalow (20 units), 2 

Storey Semi-Detached (16 units) and Double Storey 

Bungalow (19 units - addition) for Kerteh Jaya Integrated 

Housing Development (Phase 1) at Mukim Kerteh, 

Kemaman, Terengganu Darul Iman for Pakadiri Sdn Bhd 

(Exhibit P6) for the contract sum of RM1,355,598.43. 

Both the contracts  (herein refer red to respect ively as the 

“Infrastructure Contract”  and the “Housing Contract” )  adopt  the 

terms and condit ions specif ied in the s tandard PWD Form 203 

Contracts. 

The p la int i f f  case is  that  i t  had comple ted 95% of  works in  both  

the cont racts .  

In  respect  of  the  in f rast ructure cont ract  i t  was  unable to  complete  

i t  because the 1s t defendant  had fa i led to prov ide i t  wi th  the  

necessar y cu lver t  drawings.  
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In respect  of  the housing cont ract  i t  was unable to connect  the 

sept ic tanks to the external  piping due to the di f ference in level  

between the sept ic tanks and the external  piping.  In consequence 

thereof,  i t  could not  complete the grass turf ing in the compound of  

the houses as  there would be  a  need to excavate  the tanks  before  

the grass  is  la id .  

In the course of performing the contracts the plaint if f  became 

interested in acquiring the 1s t defendant company fol lowing which 

negot ia t i ons  were  en tered  in to  be tween  the  pa r t i es . I n  

fu r t he rance  o f  t he  acqu is i t i on  exerc i se  nominees  o f t he  p la i n t i f f  

were  appo in ted to  the  board  o f  d i rec to rs  o f  t he  1s t de fendan t .  

The plaint i f f ’s  c la im against the 1s t defendant is for :-  

(i) work done in respect of the Infrastructure Contract 

amounting to RM2,880,000.00; 

(ii) work done in respect of the Housing Contract amounting to 

RM1,355,598.43; 

(iii) variat ion works performed on the instruct ion of  the 1s t  

defendant amounting to RM489,341.00; and 

(iv) the repayment of friendly loans amounting to RM461,878.00 

extended to the 1st defendant as evidenced by a loan 

agreement and various other documents. 
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As against  the 2n d defendant the plaint i f f ’s  c laim is  for  the payment 

of  three on demand personal  guarantees ( for  the sum of  

RM100,000.00, RM180,000.00 and RM150,000.00 total l ing 

RM430,000.00) issued by the 2n d defendant  as securi ty for  loans 

granted to the 1s t defendant by the plaint i f f .  

The 1s t defendant ’s defence in so far  as can be understood,  is  

essential l y as fol lows: 

1. The respect ive cont ract  sums of  RM2,880,000.00 for  

Infrastructure works and RM1,355,598.43 for  housing works 

were not  the ac tual  cont rac t  sums in tended by the par t ies .  

The  actual  contract  sums under both the agreements were 

supposed to be only RM2,880,000.00.  The reason why the 

cont ract  sums were inf la ted i n  the agreements was because  

the pla int i f f ’s  managing di rector  Encik  Hani f  Othman 

Mer i can  (PW3)  wan ted  t he  sums to  be  marked  up  i n  o rde r  

fo r  him to obtain suf f ic ient  funds f rom his father Tan Sr i  I r  

Othman Bin Mer ican (PW2) who cont ro l led  p la int i f f ’s 

f i nance ;  and  tha t  i n  consequence  the reof  Enc i k  Han if  

Othman executed an undated letter  of  undertaking (Exhibi t  

P66)  to  re fund  ce r ta in  amount  a f te r  deduc t i ng  the  agreed  

cos t  p lus prof i t  o f  in f rast ructure  works  to  be deducted f rom 

the sum of RM2,880,000.00 as per the cont ract .  

2. The  pla int i f f  fa i led to comple te both the in f rast ructure  

con t r ac t  and  t he  hous i ng  con t rac t .  I t  had  i n  f ac t  abandoned  
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t h e m.  I n  a n y  ca s e  e ve n  i f  b o t h  t h e  c o n t ra c t s  h a d  b een  

c o mp l e t e d  ( w h i c h  i s  d e n i e d )  t h e  1s t de fe n d an t  c on t e n ds  t he  

p l a i n t i f f  i s  no t  e n t i t l e d  t o  a n y pa yme n t  a s  a n y  s uch  pa yme n t s  

h a ve  t o  be  us e d  t o  se t  o f f : -  

i) agains t  one mi l l ion ordinar y shares  of  RM1.00 each 

which is  to  be subscr ibed by the  p la int i f f  for  the  sum of  

RM2,310,176.00 and which had been a l lo t ted to the  

p la in t i f f  pu rsuan t  t o  an  o ra l  agreement  reached 

be tween  the par t ies  for  pla int i f f  to  take up the shares.  

O u t  o f  t h e  s u m  o f  R M 2 , 3 1 0 , 1 7 6 . 0 0 ,  t h e  s u m  o f  

R M 1,310,176.00 was to be paid  d i rect l y to  Dr .  Wong 

Foot  Meow (another  shareholder  of  the  1s t defendant )  to  

s e t t l e  d e b t s  o w e d  t o  h i m  b y  t h e  1s t  d e f e n d a n t ;  a n d  

ii) aga ins t  l osses  and  damages  su f fe red  by the  1s t  

de fendan t  b y reason  o f  t he  p la in t i f f ’ s  abandonme nt  o f  

t he  con t rac t s .  

3. Wi th respect to the plaint i f f ’s  c la im on the variat ion orders,  

t he  1s t de fendan t  ave rs  tha t  no  such  va r i a t i on  works  had  

been  carr ied out as they formed part  of  the or iginal  scope of  

i n f r a s t r u c t u r e  w o r k s  a l r e a d y  s p e c i f i e d  i n  t h e  c o n t ra c t .  

4. Wi th respect to the loan of  RM461,878.00 the 1s t defendant 

c l a i m s  t h a t  t h e s e  m o n i e s  w e r e  n o t  d i s b u r s e d  t o  t h e  1 s t  
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d e fe n d a n t  bu t  t o  t h e  p l a i n t i f f ’ s  ow n  c on t r a c t o r s  a nd  s u pp l i e r s  

a n d  t o  t he  2n d de f e nd a n t  i n  h i s  pe r s o n a l  ca p ac i t y .  

The 1s t defendant ’s  counterc la im ( in  so far  as  can be unders tood)  

is  for : -  

a) a declaration that the actual cost of both the infrastructure 

and housing contracts was only RM2,880,000.00 and not 

RM2,880,000.00 for the infrastructure contract and 

RM1,355,598.43 for the housing contract as claimed by the 

plaintiff; 

b) damages for breach of contract for fail ing to complete the 

two contracts the details of which were mentioned in the 1st  

defendant’s counterclaim; and 

c) payment  for  fai lure to complete the agreement to acquire 

the 1s t defendant ’s shares. 

FINDINGS  

HOW MUCH DO BOTH THE CONTRACTS COST? 

Ong Tee Kein  (DW2) a  d i rec tor  of  1s t defendant  who negot ia ted 

wi th the p la int i f f  gave ev idence that  the respect ive cont ract  sums 

of  RM2,880,000.00 for  in f ras t ruc ture works  and RM1,355,598.43 

fo r  hous ing  works  were  no t  t he  ac tua l  con t rac t  sums in tended  by 
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the par t ies ;  that  the actual  cont ract  sums under  both the  

agreements were  supposed to  be onl y for  the sum of  

R M 2 , 8 8 0 , 00 0 . 00 ;  a nd  t ha t  t he  r e as on  w h y t h e  c on t r a ct  s ums  

w e r e  in f la ted in  the agreements  was because the p laint i f f ’s  

managing di rector  Encik  Hani f  Othman wanted the sums to be  

marked up in  order  for  h im to obta in suf f ic ient  funds f rom his  

fa ther  Tan Sr i  I r  Othman who cont rol led pla int i f f ’s f inance.  Ong 

Tee Kein re l ied on an undated le t ter  of  under tak ing (Exhib i t  P66)  

s igned by Encik  Hani f  Othman promis ing to re fund cer ta in amount  

a f ter  deduct ing the agreed cost  p lus prof i t  o f  in f rast ructure works  

to  be deducted f rom the  sum of  RM2,880,000.00 as  per  the  

cont rac t .  

The le t ter  of  under tak ing (Exhib i t  P66)  is  a t  best  onl y ev idence of  

a  promise  to pay a  cer ta in sum of  money.  I t  i s  not  ev idence tha t  

the cont rac t  pr i ce fo r  both the cont racts  was only fo r  the  sum of  

RM2,880,000.00.  

In  any event ,  as the  terms of  bo th the cont racts  had been reduced 

to the fo rm of  documents,  and under  s .  91 of  the Evidence Act  

1950 the let ter  of  undertaking is therefore inadmissible in so far  as 

i ts  purpose is to contradict the terms st ipulated therein. 

The evidence of Ong Tee Kein on this  score must  therefore be 

rejected. 
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The  dec la ra t i on  sought  by the  1s t de fendan t  t ha t  bo th  the  

con t rac ts  were  on l y wor th  t he  comprehens ive  sum o f  

RM2, 880 ,000 .00 mus t  be  d i smissed .  

WAS THE PLAINTIFF IN BREACH OF CONTRACT? 

The infrastructure contract  was supposed to be completed by 

15 .1 .2000  and  b y mutua l  ag reement  o f  t he  pa r t i es  i t was  

ex tended to  31 . 7 . 2000 .  The  hous ing con t rac t  was  to  be  

compl e ted  w i th in  39  weeks  commenc ing  f rom 29 .12 .1999  ( the  

d a t e  o f  t h e  l e t t e r  o f  a c c e p t a n c e )  t h a t  i s  t o  s a y  b y 3 0 . 8 . 2 0 0 0 .  

The plaint i f f  i t  is  c lear,  had fai led to complete both the contracts 

wi thin the period set for complet ion as: - 

1. I t  did not  give any appropr ia te not ice of  complet ion to the 1s t  

defendant before or after the complet ion date; and 

2. I t  only communicated in wri t ing wi th the 1s t defendant a fter 

be ing served with the 1s t defendant ’s  not ice of terminat ion 

dated 19.11.2000. 

I  wou ld  the re fore  have  to  accep t  t he  ev i dence  o f  Ong  Tee  Ke in  

the director  of  1s t defendant that  work came to a halt  in Apri l  2000 

and that  no work had been carr ied out  a fter that.  

I  would have to reject  the plaint i f f ’s content ion that:  
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i) with respect to the infrastructure contract the plaintiff could 

not complete the works due to the fai lure of the 1s t  

defendant to provide the necessary drawings for the “main 

road crossing”; and 

ii) with respect to its inability to complete works on the housing 

contract due to the impossibil ity to connect the septic tanks 

in the compound of the houses to the main drain outside. 

Under  Clause 5(v i i i )  o f  both the cont racts ,  the p laint i f f  was  

requi red to consul t  the Super intending Of f icer  on any mat te r  

necessar y and inc identa l  to  the comple t ion  of  the  work.  There is  

no ev idence that  such impediments  had been brought  formal l y to  

the at tent ion of  the 1s t defendant  through the  Super intending 

Of f i cer  to  have the mat te r  resolved.  

In fa i l ing to complete both the works by the respect ive dates the 

plaint i f f  had commit ted a breach of both the contracts. 

HOW MUCH WORK UNDER THE TWO AGREEMENTS HAD 

BEEN COMPLETED BY THE PLAINTIFF?  

No formal report in the form of a professional survey of how much 

work had been completed in  the two cont racts  by the pla int i f f  

before i t  stopped work was provided at the tr ial  to enable me to 

determine the quantum with exactitude. 
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I  would however accept  as t rue on an approximate basis,  that  the 

plaint i f f  had completed 95% for  both the contracts, based on the 

letter  dated 20.6.2000 (Exhibi t  P74) wri t ten by the 1s t defendant ’s 

own director  Ong Tee Kein to Mulan Holding Sdn Bhd for the 

purpose of  obtaining f inancial  assistance f rom the lat ter  which 

states that:  

“As at today, Kabelcom had completed up to 95% of the building 

works and most of the infrastructure works. A copy of the project 

status addressed to OBB (Oriental Bank Berhad) is enclosed.” 

This was confirmed by Ong Tee Kein himsel f  during cross-

examinat ion when he was referred to the said letter (Bundle B4 

pages 975 to 976): 

“This  is a let ter  f rom Pakadir i  Modal to shareholders and di rectors of  

Mulan  Hold ing Sdn  Bhd  da ted  20.6 .2000.  See page  976.  I  agree  wi th  

the  statement I  made in the le tter  ie .  “As at  today, Kabelcom had 

comple ted up to  95% of  the  bui ld ing works  and most  of  the  

in f rast ructure  works . ”  Th is  le t te r  was s igned by  me.”  

The admiss ion supports  the ev idence of  N i lawat i  Bint i  Kas im 

(PW9) the cont rac t  manager  of  the p la int i f f  who v isi ted the s i te  to  

make an in formal  survey and assessment  of  the in f ras t ructure 

works  completed by the pla int i f f  which she spe l led out  in  deta i l  a t  

paragraph 11 o f  her  wi tness s tatement .  She es t imated that  in  

respect  of  the in f ras t ructure cont ract  a lone,  work amount ing to 

R M 2 , 7 7 9 , 21 6 . 36  h a d  be e n  c omp l e t ed  b ase d  on  t he  p r ogr ess  

c l a i m t h a t  s he  ha d  p r e pa r e d .  
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Both the contracts were essent ia l ly cont racts  which require the 

plaint i f f  to complete the project  left  undone by the previous 

contractor wi thout  cost  breakdown for  i tems of  work to be 

performed and i t  is  c lear that ent i re  performance was not  a 

condit ion precedent  to payment.  The doctr ine of  substant ial  

per formance can there fore be appl ied under  the c i rcumstances,  

g iven that  the p la int i f f  had fa i led to complete only a  mere 5% of  

the works in each contract  i ts  fai lure to be construed as merely a 

breach of  a  term of  the  cont ract .  I t  should there fore  be ent i t led to  

be paid for  95% of  the contract sums subject  to be ing l iable in 

damages for  i ts  fai lure to complete the balance of  5% under the 

doctr ine of  substant ia l  performance as i t  is  understood in the oft  

c i ted passage of  Lord Denning in  Hoening v .  Isaacs [1952]  2 Al l  

ER 176:  

“ . . .  the  f i rs t  ques t ion  is  whe the r ,  on  the  t rue  const ruc t ion  o f  the  
cont rac t ,  ent i re  pe rformance  was a  cond i t ion  precedent  to  payment .  I t  
was a  lump sum cont rac t ,  bu t  tha t  does  not  mean that  ent i re  
pe rfo rmance was a cond i t ion  p recedent  to  payment .  When  a  cont rac t  
provides  for  a  spec i f ic  sum to  be  pa id  on  comple t ion  o f  spec i f ied  work ,  
the  courts  lean  aga inst  a  const ruc t ion  o f  the  con t ract  wh ich would  
depr i ve  the  cont ractor  of  any payment  a t  a l l  s imply because  there  are  
some defec ts  or  omiss ions .  The  promise  to  complete  the  work  is ,  
therefore ,  cons t rued as  a  te rm of  the con t ract ,  bu t not  as  a  condi t i on .  I t  
i s  not  every breach o f  tha t  te rm wh ich abso lves  the employer  f rom h is  
promise  to pay the  pr ice ,  bu t  on ly  a  breach which goes  to  the  root  of  
the  cont rac t ,  such as  an  abandonment  o f  the  work  when i t  i s  on ly ha l f  
done .  Un le s s  the  b re a ch  does  go  t o  the  roo t  o f  t he  ma t te r ,  t he  
emp loye r  cannot  res is t  payment  o f  the  pr ice .  He  must  pay i t  and  b r ing 
a  c ross-c la im for  the  de fec ts  and omiss ions,  or  a l te rnat ive ly,  se t  them 
up in  d iminut ion of  the  pr ice .  The measure  is  the  amount  wh ich the  
work  is  worth  less  by  reason o f  the  de fec ts  and  omiss ions and is  
usua l ly  ca lculated by the  cos t  o f  mak ing them good.”  
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The doctrine was applied in Nirwana Construction Sdn Bhd v. 

Pengarah Jabatan Ker ja Raya Negeri  Sembilan Darul  Khusus & 

Anor  [2008] 4 MLJ 157 at 179, where the Court of Appeal declared 

(per Zainun Ali JCA) that: 

“ I t  is  now establ ished by the doctr ine of  substant ial  performance that  a 
promisor who has substant ia l ly performed his s ide of  the contract may 
sue on the contract  for  the agreed sum, though he remains l iable in 
damages for h is partia l  fa i lure to fu lf i l l  h is contractual obl igat ions.”  

The claim that  the plaint i f f  should be ent i t led to should be as 

fol lows: 

i. Contract sum in respect of 
infrastructure works RM2,880,000.00 

ii. Contract sum in respect of 
completion of uncompleted houses RM1,355,598.43 

Total sums for the two contracts RM4,235,598.43 

Less: 5% uncompleted contract sums RM211,779.92 

RM4,023,818.51 

Less damages to be assessed arising from plainti f f ’s failure to 

complete the contracts. 
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VARIATION ORDERS CLAIM OF RM489,341.00 UNDER THE 

INFRASTRUCTURE CONTRACT 

I t  is  c lear  tha t  under  the Inf ras t ructure Cont ract , var ia t ion works  

can onl y be  ins t ructed,  measured,  va lued and f ina l ly be  i ssued 

wi th inter im cer t i f i cates by the Super intending Of ficer  pursuant  to  

Clauses 24,  25 and 47 o f  the Inf ras t ructure  Cont ract  respect ive l y.  

There  i s  no  ev idence  tha t  such  va r ia t i on  works  had  been  

conduc ted  and  c la imed  under  th i s  p rocess  and  mus t  the re fo re  be  

d i sa l l owed .  

CLAIM ON THE LOANS AMOUNTING TO RM461,878.00 

Of al l  the sums const i tut ing the loans which the plaint i f f  al leged 

had been lent  to the 1s t defendant,  only the loan of  RM100,000.00 

c a n  b e  s ubs t an t i a t e d  b y  a  l o a n  a g re e me n t  da t e d  1 7 . 7. 1 999  

s i g n e d  b y  Ong Tee Kein the director  of  1s t defendant.  I  would 

there fore  accept  th is  agreement  as  proof  that  the mone y was lent  

to  the 1s t defendant .  

As for  the rest  of  the loans they were clearly paid to other payees 

who  were  no t  t he  1s t de fendan t .  No  cogen t  ev i dence  was  l ed  b y  

the  p la in t i f f  t o  show wh y such  sums  were  made  pa yabl e  to  t he  

respect i ve  pa yees  on accoun t  o f  t he  1s t de fendan t .  
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On this score the plaint i f f  should therefore be enti t led to c la im only 

the sum of  RM100,000.00 f rom the 1s t defendant.  

1S T DEFENDANT’S  COUNTERCLAIM FOR PAYMENT OF 

SHARES ISSUED TO PLAINTIFF 

Both the di rectors  of  the  1s t de fendant  Ong Tee  Kein and Dato ’  

Abdul  Razak bin  Abdul  (DW3) mainta ined tha t  an agreement  had 

been reached with the plaint i f f  for  the plaint i f f  to acqui re the whole 

of the 1s t defendant company.  

According to Dato’  Abdul  Razak,  after  several  negotiat ions an oral  

agreement  was f ina l l y reached between the  par t ies  at  a  meet ing  

held on 17.10.2000 at  Megan Phi leo Avenue for  the plaint i f f  to 

acqui re the ent ire shareholding of the 1s t defendant. 

I t  was to be done in two stages.  

The f i rst  stage involved a cash in ject ion of  RM1,000,000.00 by the 

p la int i f f  in to the  1s t de fendant  thereby increas ing i ts  pa id-up 

capi ta l  f rom RM1,000,000.00 to RM2,000,000.00.  The plaint i f f  

would then be issued with one mil l ion ful l y pa id up new shares of  

t he  1s t de fendan t  o f  RM1.00  each  t o  become i t s  shareho lde r and  

be  rep resen ted on  i t s  board  o f  d i rec t ors .  
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In addition the plaintiff was required to pay off the debt of the 1st  

defendant (described by Dato’ Abdul Razak as “premium”) of 

RM1,310,176.00 to i ts  credi tor ,  one Dr .  Wong Foot  Meow,  and 

also to secure the release of  i ts  di rectors  Ong Tee Kein and Dato’  

Abdul  Razak as personal guarantors for loans granted to the 1s t  

defendant by Oriental Bank by substituting them with two other 

guarantors acceptable to Oriental Bank. 

The second stage of the acquisi t ion was to be in i t iated after the 

complet ion of  the 1s t stage.  At  th is  stage the plaint i f f  wi l l  acquire 

the ent ire shareholding of  the 1s t defendant held by Ong Tee Kein 

and Dato ’  Abdul  Razak to the terms and condi t ions to be  

negot ia ted between the par t ies.  

Dato ’  Abdul  Razak d id not  produce nor  re fer  to  any minutes  of  t he  

meet ing  on 17.10.2000 held a t  Megan Phi leo  Avenue to  d iscuss  

the proposed acquis i t ion,  but  re l ied on a  faxed document  dated 

2.3.2000 produced by the  p la int i f f  i t se l f  as Exhib it  P67 that  such 

a n  a gr ee me n t  h a d  b ee n  r e a ched  o n  t he  mo r e  de t a i l e d  t e r ms  

s t a t e d  there in;  and a le t ter  dated 19.6.2000 which the  pla int i f f  

sent  to  Or ienta l  Bank in forming the bank of  i t s  in teres t  in  the 1s t  

defendant  the ex is tence of  which is  d isputed.  

The faxed document al though marked “wi thout prejudice”  was 

produced by the plaint i f f  i tsel f  and read as fol lows:  
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“FROM: KABELCOM SDN BHD PHONE NO.: 603 7190707 MAR. 02 2000 02:23PM 

ATTENTION: CHRIS WONG 
09-6243790 

Proposed re-structuring of Pakadir i Modal Sdn Bhd 

without prejudice  

Restructur ing of  Pakadir i  Modal  Sdn Bhd (PMSB) 
By Entry of  Kabelcom Sdn Bhd (KSB) 

PART A  

1. Increase Paid-Up Capi tal 

The company’s paid-up capital shall be increased from existing ONE MILLION (1,000,000) 
ordinary shares in the following manner:- 

• KSB takes a 50% stake in PMSB through the issue of ONE MIILLION (1,000,000) new 
ordinary shares at par value RM1.00; 

• A further ONE (1) ordinary share is issued to Hanif Othman Merican; 
• A further ONE (1) ordinary share is issued to Wong put Hoong; 

after which the new paid-up capital of the company shall be TWO MILLION AND TWO 
(2,000,002) ordinary shares. 

2. Appointment of  New Directors 

THREE (3) new directors shall be appointed to the Board of PMSB from the Board of KSB 
bringing the total number of PMSB directors to FIVE (5). 

The new directors shall assume the day to day running of the company. 
Implementation of the above restructuring shall be as follows:- 

1. Datuk Dr. Razak and Ong Tee Kein, as the registered shareholders of PMSB, shall 
hold an EGM to propose and approve the increase in the company’s issued and 
paid-up capital as detailed above. 

2. Datuk Dr. Razak and Ong Tee Kein, in their capacity as directors of the company, 
shall then pass the necessary resolutions instructing the company secretary to 
increase the paid-up capital as required. 

3. The said directors shall also pass a resolution allowing payment for the ONE 
MILLION new ordinary shares subscribed to by KSB to be made by deduction from 
PMSB’s outstanding account with KSB for the work already completed under KSB’s 
infra-structure contract for Phase 1A at Kerteh Jaya. (To date, KSB has completed 
more than RM1.5 MILLION worth of work.) 

4. Payment for the remaining TWO new ordinary shares shall be by cash. 
5. Datuk Dr. Razak and Ong Tee Kein, in their capacity as directors of the company, 

shall then pass the necessary resolutions instructing the company secretary to 
appoint THREE new executive directors to the Board of PMSB who shall be the 
named directors of KSB. 

6. At a meeting of the new Board of Directors of PMSB, the necessary resolutions shall 
be passed which shall give the new directors executive control of the day to day 
running of the company In place of the existing directors. 
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7. The new Board of directors shall then pass the necessary resolutions to replace the 
existing signatories to the companies accounts with new signatories. 

On the execution of items 1 to 7, KSB will give a corporate guarantee to Oriental Bank 
Berhad (OBB) for the completion of Phase 1 of Bandar Baru Kerteh Jaya. 

In addition, KSB shall advance a sum to be agreed upon to PMSB to begin normalization of 
PMSB’s bank facilities with OBB. The sum shall go directly to OBB. 
Expected completion time for PART A shall be 1 week. 

PART B  

1. Transfer of PMSB Shares to Pakadiri Sdn Bhd 

The ONE MILLION ordinary shares held by Datuk Dr. Razak and Ong Tee Kein shall be 
transferred to Pakadiri Sdn Bhd (PSB) and held by PSB pending restructuring of PSB. 

2. Resignation of Datuk Dr. Razak and Ong Tee Kein as Directors 

After transfer of the shares above, Datuk Dr. Razak and Ong Tee Kein shall resign their 
positions from the Board of Directors of PMSB with immediate effect. 

Implementation of the above restructuring shall be as follows:- 

1. Datuk Dr. Razak and Ong Tee Kein shall submit the necessary forms for the transfer 
of their shareholdings in PMSB to PSB to the company secretary who shall file the 
transfer with the Registrar of Companies. 

2. Simultaneously, Datuk Dr. Razak and Ong Tee Kein shall submit their resignations 
from the Board of PMSB. 

On the execution of items 1 and 2 above, two of the remaining directors of PMSB shall agree 
to assume the personal liabilities of the departing directors with respect to their personal 
guarantees to OBB for the facilities obtained to complete Phase 1A of Bandar Baru Kertih 
Jaya. 

Expected completion t ime for PART B shall be 4 weeks.”  

To support  his  claim that  a concluded contract  had been reached 

between the plaint i f f  and the 1s t defendant over the acquis i t ion of 

the 1s t defendant’s  shares he pointed to the indisputable fact  that  

nominees of the plaint i f f  including Encik Hani f  Othman, his father 

Tan Sri  I r  Othman, both of  whom were di rectors of the plaint i f f  and 

ano the r  pe rson Abdu l  Ra i s  b in  Abdu l  Manas  were  appoin ted  to  

the  board of  di rectors of the 1s t defendant between 18.3.2000 and 

21.3.2000. 
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The 1s t defendant ’s  company secretary,  Yap Chee Keong (DW1) 

gave evidence to say that  he was present  during some of  the 

negotiat ions and that a draft  agreement  (Bundle B1 pages 164 to 

170)  had been prepared to show that  p la int i f f  wanted to take  up 

one mi l l ion  shares  in  the  1s t defendant  company.  He mainta ined 

that  a share cert i f icate for  one mi l l ion ordinary shares of  the 1s t  

defendant o f  RM1.00 each  had been  i ssued  to  t he  p lain t i f f  and  

was  col lected by Chr is  Wong ( the 2n d defendant)  for  onward 

t ransmission to Messrs.  Wi l l iam Leong & Co.,  the plaint i f f  

appointed sol ic i tors,  to hold as stakeholder pending the ful f i l lment 

of plaint i f f ’s obl igat ion under the agreement  reached.  

He produced a Registrar  of  Companies search dated 6.2.2001 

showing among others the names of  two directors of  the plaint i f f ,  

Encik Hani f  Othman and Tan Sr i  I r  Othman as di rectors of  the 1s t  

defendant.  

He conf i rmed that  the purchase pr ice of  RM1,000,000.00 fo r  the  

one mi l l i on shares had not  been paid.  

The plaint i f f  denied that  an agreement had been concluded with 

respect  to the acquis i t ion of  the 1s t defendant.  According to Encik 

Hani f  Othman, the part ies could not  agree on a number of  issues.  

This was what  he sa id at Quest ion 63 of his  witness statement 

Exhibi t  P16(A): 
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“(1) The tota l  amount loaned by Kabelcom to Pakadiri  Modal which may 
be set-of f  as part payment of  the purchase of  the shares. 

According to Kabelcom’s records,  the tota l  loan to Pakadiri  Modal 
amounted to RM461,878.00. However,  Pakadir i  Modal  disputed the 
cheques which were issued in Chris Wong’s name and refused to 
acknowledge the sums as being loaned to Pakadir i  Modal. 

(2) The value of the works carr ied out for the contract for inf rastructure 
works which may be set-off as part payment of the purchase of the 
shares. 

As of March, 2000, Kabelcom took the position that the works carried 
out was worth more than RM1.5 mil l ion. This, taken together with the 
loan amount, would mean that Kabelcom need not expend any further 
monies to acquire the shares in Pakadiri Modal. 

However, Ong Tee Kein and Razak did not agree to this valuat ion. 

(3) The structure of the shareholding. 

Kabelcom wanted the current shareholders to hold 1 mil l ion ordinary 
shares in Pakadiri Modal and Kabelcom to also hold 1 million ordinary 
shares. In addit ion, there wil l be 2 addit ional shares to be held by 
Chris Wong and me. This was with the view of avoiding any deadlock 
situation between Kabelcom and the then shareholders of Pakadiri 

Modal. 

However,  Ong Tee Kein and Razak did not  agree to this.” 

He c la imed that  the  one mi l l ion  shares had never  been issued by 

the 1s t defendant  and the  share  capi ta l  o f  the  1s t de fendant  had 

remained at  one  mi l l ion shares  as  ev idenced by the Regis t ra r  o f  

Companies search on the 1s t defendant  dated 15.4.2002.  Af te r  

negot ia t ion had broken down,  the p la int i f f  a t tempted wi thout  

success  to  re -nego t i a te  t he  acqu i s i t i on  o f  t he  en t ire  sha reho ld ing  

o f  t he  1s t de fendan t  because i t  was  concerned w i th  whe ther  i t 

cou ld  recover  f rom the  1s t de fendan t  t he  con t rac t  sums and  l oans  

wh ich  i t  had  g i ven  to  the  1s t de fendan t .  Th i s  i s  ev idenced  by the  
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letter sent by the plainti ff ’s solici tors dated 20.10.2000 (B1 pages 

111-113). 

The only reason why the nominees of  the plaint i f f  were elected to 

the board of  d i rectors  accord ing to Encik  Hani f  Othman was 

because the par t ies were opt imis t ic  a t  the t ime that  an agreement  

could be  reached on the acquis i t ion of  50% of  the 1s t defendant ’s 

shareholding. 

The 1s t defendant  was unable  to prov ide documentary ev idence 

such  as  minu tes  o r  records  o f  negot ia t i ons  tha t  such an  

agreement  had  been reached  be tween the  p la in t i f f  and  the  1s t  

de fendan t .  

Nevertheless, in my judgment the 1s t defendant had succeeded in 

proving by the test imony of  i ts  di rector  Dato’ Abdul  Razak that  

there was an ora l l y concluded cont ract  wi th  respect to  the  f i rs t  

s tage of  the acquis i t ion process to the extent  tha t the p la int i f f  had 

agreed to in jec t  RM1,000,000.00 in to the 1s t defendant  by 

subscr ib ing to one mi l l ion new shares of  the 1s t de fendant .  The  

f ind ing i s  cons is tent  wi th  the undisputed fac t  tha t the nominees o f  

the p la int i f f  namel y Encik  Hani f  Othman,  Tan Sr i  I r Othman and 

another  person Abdul  Rais  b in  Abdul  Manas,  were subsequent l y 

e lected d i rectors  of  the  1s t defendant  a lbe i t  for  the shor t  durat ion 

between 18.3.2000 and 4.4.2000.  
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There is  doubt  whether  a share  cer t i f i cate  for  the one mi l l ion  

shares of  the 1s t defendant  had been issued and de l ivered to the  

f i rm of  Messrs .  Wi l l iam Leong & Co.  but  th is  i s  insigni f i cant  as  i t  

can  be  i ssued la te r  a f te r  pa yment  fo r  t he  shares  had been  

rece ived.  

The  1s t de fendan t  has  however ,  f a i led  to  prove  tha t  an y 

agreement  had been  reached  requ i r i ng  t he  p la in t i f f  t o  pa y a  

p remium o f  RM1, 310 ,176 .00 over  the  one  mi l l i on  fu l ly pa i d-up  

shares  a t  RM1. 00  pe r  share  tha t  i t  had  agreed  to  subsc r ibe  and  to  

pay this  sum direct ly to the credi tor  of  the 1s t defendant,  Dr.  Wong 

Foot  Meow and to provide two subst i tute guarantors accep tab le  to  

Or ien ta l  Bank  Berhad  to  rep lace Ong Tee  Ke in  and  Dato ’  Abdu l  

Razak .  The  faxed  document  (Exh i b i t  67 )  i s  no t  ev idence  tha t  

such  an  agreement  had  been reached ,  be ing  no th ing  more  than  a  

note of  p roposal  w i thout  any commi tment .  At  best  i t i s  ind icat i ve  

of the fact that negotiation over the acquisit ion of the 1s t defendant 

d id take place on mat ters  s tated there in.  The le t ter  dated 

19.6.2000 purport ing to inform Oriental  Bank that  the plaint i f f  had 

acqui red the 1s t defendant is  inadmissible as the plaint i f f  had  

den ied  i t s  ex i s tence .  

The 1s t defendant ’s  counterclaim should therefore be al lowed only 

to the extent  of  the plaint i f f ’s  l iabi l i ty to pay the 1s t defendant 

RM1,000,000.00 for the shares which i t  had agreed to subscribe. 
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WHAT THE PLAINTIFF SHOULD GET. 

This should work out as follows: 

R M 4 , 0 2 3 , 81 8 . 51  l es s  da ma g e s  t o  b e  ass esse d  p l us  

RM100,000.00 ( l oan)  less  RM1,000,000.00 being payment  for  the  

shares i t  subscr ibed.  

Assessment  o f  damages  i s  t o  be  conduc ted  by t he  Regis t ra r  

under  Order  37  o f  t he  Ru les  o f  the  H igh Cour t  1980  based on  the  

law wi th respect  to  the doct r ine of  substant ia l  performance as i t  is  

appl ied to const ruc t ion cont ract .  

The plaintif f  and the 1s t defendant are to bear their own costs and 

there shall  be no chargeable interest before judgment on any sum 

awarded. 

Judgment  i s  t o  be  en te red  aga ins t  t he  2n d de fendant  w i th  cos ts  in  

r es p ec t  o f  t he  p l a i n t i f f ’ s  c l a i m o n  t he  g ua ra n t ee  fo r  t he  s u m o f  

RM100,000. 00.  

DATO’ KANG HWEE GEE 
Hakim Mahkamah Tinggi  

Bahagian Dagang 8  
Kua la Lumpur .  

Tar ikh:  12 MAY 2010 
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Didengar pada 12.3.2007,  13.3.2007,  14.3.2007,  23.5.2007,  

25.5.2007,  17.9.2007,  31.1.2008,  27.3.2008,  30.6.2008,  3.7.2008,  

9.9.2008,  10.9.2008,  4.12.2008,  8.1.2009,  11.2.2009,  12.2.2009,  

13.1.2010, 30.3.2010, 31.3.2010,  12.4.2010,  

13.4.2010 11.5.2010 dan 12.5.2010.  

Counsel: 

For the plaintiff - KL Pang (with SY Cheong); M/s Cheah, Teh & Su 

For the 1s t defendant - N Rajentharan; M/s GH Tee & Co 
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