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FOREWORD

The Convention on the Rights of Persons with Disabilities, a landmark human rights instrument, was
adopted in 2006 by the United Nations General Assembly. Negotiations on the draft Convention were
completed within the shortest duration for any human rights treaty. It entered into force in 2008.

The Convention process united persons with disabilities around the world, including across the
United Nations Economic and Social Commission for Asia and the Pacific (ESCAP) region.

The China Disabled Persons’ Federation hosted the World NGO Summit on Disability in Beijing in
2000 (10-12 March). Participants included leaders of Disabled Peoples’ International, Inclusion Inter-
national, Rehabilitation International, the World Blind Union and the World Federation of the Deaf, as
well as national civil society organizations of and for persons with disabilities from ESCAP members
and associate members. The theme of the Summit was “The Strategy of the World Disability Move-
ment Towards the New Century.” Deng Pufang, Chairperson of the China Disabled Persons’ Feder-
ation, highlighted the need to adopt a binding international convention on the rights of people with
disabilities. In doing so, he urged all socially responsible persons and entities to immediately initiate
the process for such an international convention. The Summit adopted the Beijing Declaration on the
Rights of People with Disabilities in the New Century.

Following that initiative, ESCAP organized the Regional Workshop Towards a Comprehensive and
Integral International Convention on Protection and Promotion of the Rights and Dignity of Persons
with Disabilities in Bangkok in 2003 (14-17 October). The outcome document of the substantive and
participatory workshop contained essential elements for a comprehensive and integral international
convention on the protection and promotion of the rights and dignity of persons with disabilities,
originally drafted by Professor Andrew Byrnes and subsequently referred to as the Bangkok Draft.
The Bangkok Draft was highly regarded by the Ad Hoc Committee on a Comprehensive and Integral
International Convention on the Protection and Promotion of the Rights and Dignity of Persons with
Disabilities that convened annually between 2002 and 2006 at United Nations headquarters in New York.

The idea of a convention first emerged in the ESCAP region. ESCAP attached utmost importance to
its germination — throughout the drafting process to its ratification and its implementation. ESCAP
played a strong technical assistance role in the drafting of the Beijing Declaration, contributed the
Bangkok Draft, which served as the foundation for drafting the Convention on the Rights of Persons with
Disabilities, and attended annual sessions of the Ad Hoc Committee.

The Convention represents a departure from the entrenched medical model of disability that views
“the disabled” in terms of their medical condition. Instead, the Convention focuses on social parame-
ters and the dignity of the person. It is the first international human rights salvo fired against ableism,
the root of discrimination. It seeks to liberate persons with diverse disabilities from the stigma of
being disabled. It unites all persons with disabilities regardless of type of disability, background and
location. It represents the historic convergence of the hopes, determination and persistent efforts of
all peoples committed to the human rights of persons with disabilities. Negotiations in the Ad Hoc
Committee were invariably charged with passion and a sense of urgency.

Significantly, the Convention highlights, for the first time, that the absence of action constitutes dis-
crimination and introduces the concept of reasonable accommodation as an important means of tackling
disability-related inequitable conditions. This is bold. It is cutting-edge for social transformation.

The real work starts after a State party ratifies the Convention. It begins with the harmonization of
domestic legislation with the Convention. An important obligation regarding State party engagement
is the timely preparation and submission of reports to the Committee on the Rights of Persons with
Disabilities, with provision for parallel reports by non-state actors.

Goal 9 of the Incheon Strategy to “Make the Right Real” for Persons with Disabilities in Asia and the
Pacific, which is the guiding document for the Asian and Pacific Decade of Persons with Disabilities,
2013-2022, promotes the speedy ratification of the Convention and effective harmonization of do-
mestic legislation with the Convention.

The ESCAP region faces three “lacks”: lack of action to harmonize domestic legislation with the Con-
vention; lack of understanding of the Convention and its concepts; and lack of indigenous knowledge
products based on home-grown research on Convention-related matters, particularly on the harmoni-
zation of domestic legislation with the Convention.

Against this background, in 2021, ESCAP initiated a research project that has yielded six volumes of
analysis. The preparation of the publications involved persons with disabilities and allies from the
disability community as researchers, peer reviewers, technical support team members and interns.
ESCAP is grateful to the Government of China for its funding contribution to the preparation of this
important knowledge product.

The research outcomes offer governments and civil society communities across the region a sub-
stantive Asian and Pacific foundation for moving forward on realizing the rights of persons with
disabilities. The series is a treasure trove of rich lessons that provide insights into the scope for
building, reinforcing and expanding Asian and Pacific harmonization expertise and experiences in
the coming years.

It is my hope that actors in all sectors of society — particularly policymakers, organizations of
persons with disabilities, other civil society entities, the private sector and the United Nations family
active in Asia and the Pacific — will find these six volumes useful and motivating for accelerating
endeavours to “Make the Right Real” for persons with diverse disabilities in Asia and the Pacific.

Znivas T‘LQA h

Srinivas Tata

Director, Social Development Division

United Nations Economic and Social Commission
for Asia and the Pacific
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MESSAGE FROM GERARD QUINN,
UNITED NATIONS SPECIAL
RAPPORTEUR ON THE RIGHTS OF
PERSONS WITH DISABILITIES

| am delighted for the opportunity to provide words of introduction to the series
of six publications resulting from the project Harmonization of National Laws
with the Convention on the Rights of Persons with Disabilities. The project was
initiated by ESCAP as part of its assessing progress in the implementation of the
Incheon Strategy to “Make the Right Real” for Persons with Disabilities in Asia
and the Pacific.

These publications show that the Convention on the Rights of Persons with
Disabilities has stimulated significant changes around the world, including in the
States of the ESCAP region, to bring national laws, policies and practices into
better alignment with its provisions and thus to bring us closer to the realization
of the rights that the treaty guarantees for all persons with disabilities.

| am especially delighted to acknowledge and honour regional actions to ad-
vance the Convention. ESCAP has long been to the fore in assisting its member
States in implementing the Convention. Its work on disability is a model and an
inspiration for other regional groupings around the world.

Treaties are never self-executing. To be effective, they must be owned and inter-
nalized. The national case studies and the overview of major developments that
emanate from this project demonstrate how the Convention is now central to
national disability law and policy in the region.

It is certainly fair to say that ratification of the Convention has had a catalytic
effect in most Asian and Pacific States. The national case studies reflect the
critical role of a strong civil society, especially organizations of persons with
disabilities, and the importance of ensuring that they participate actively and
meaningfully in the development of policies of all types, including those of par-
ticular relevance to the advancement and participation of persons with disabili-
ties in mainstream society. This strongly validates the vision in the Convention of
the co-production of policy between governments and civil society. Indeed, the
checking role envisioned by the Convention and played by national human rights
institutions in many States in monitoring and providing remedies for violations
of the rights of persons with disabilities should be recognized. Together, power,
voice and ideas can make a real difference.

Despite the many advances in the Asian and Pacific region and around the world,
we remain far from full implementation of the Convention’s guarantees. The full
inclusion of persons with disabilities and recognition of their personhood and
citizenship are still to be achieved in all our societies — the Convention provides
a framework to do so and a call to action to us all to continue our efforts to
reach the goals it has set.

Congratulations to ESCAP for bringing these publications to fruition: They
provide a wealth of information on the effective steps that States have taken to
give effect to the Convention. This information may provide ideas for other
States while being frank about the shortfalls and challenges that remain to
be overcome.

Gerard Quinn
United Nations Human Rights Council Special Rapporteur
on the rights of persons with disabilities

vii
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MESSAGE FROM ROSEMARY KAYESS,
CHAIRPERSON OF THE COMMITTEE
ON THE RIGHTS OF PERSONS WITH
DISABILITIES

It gives me great pleasure to introduce this series of six publications on the
implementation of the Convention on the Rights of Persons with Disabilities in
the ESCAP region. The national case studies and the overview analysis provide
an illuminating and encouraging review of the impact that the Convention has
had in many Asian and Pacific States. At the same time, they identify some
major challenges that remain.

The national case studies and overview provide insights into the way that the
States parties in Asia and the Pacific have engaged with the Committee on the
Rights of Persons with Disabilities, which is the independent expert body es-
tablished by the Convention to monitor its implementation through a reporting
procedure, and through the individual communication and inquiry procedure.
The membership of the Committee has included several experts from Asian
and Pacific countries.’

The material included in these publications shows that ratification of the Con-
vention and the reporting procedure, which involves the Committee providing
detailed recommendations to States parties, have stimulated or added mo-
mentum to changes to legislation in many fields by which States have sought
to bring their national laws into alignment with the Convention obligations. The
national case studies highlight the way in which governments, courts and civil
society organizations (in particular organizations of persons with disabilities)
have engaged constructively with the Concluding observations, General com-
ments and other work of the Committee to achieve the goals of the Convention.

The national case studies and the overview also identify areas where harmo-
nization of national laws still has some way to go, both in terms of amending
or reforming laws or in ensuring that legal guarantees bring practical results
for persons with disabilities in their everyday lives. | encourage States, civil
society organizations and national human rights institutions to continue to
review existing laws in all areas to ensure that they are fully compatible with
the Convention.

' Lists of current and former members of the Committee may be found at
https://www.ohchr.org/en/treaty-bodies/crpd/membership.

| congratulate ESCAP for initiating this project and commend every-
one involved for carrying it through. These publications will provide an
extremely useful resource for people in the countries discussed and in
other countries who may be looking for innovative ways to ensure that
persons with disabilities more fully enjoy their human rights and funda-
mental freedoms.

| ," : [
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Rosemary Kayess

Chairperson of the United Nations Committee on
the Rights of Persons with Disabilities
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NOTE ON TERMINOLOGY

Language both reflects and contributes to the way in which disability and per-
sons with disabilities are viewed in our societies. In most societies, the terms
historically used to describe persons with disabilities set them apart, devalue
them as human beings and insult and degrade them, contributing to prejudice,
stereotypes and fear of persons with disabilities. They reinforce the marginaliza-
tion and exclusion of persons with disabilities from full participation in society as
equal citizens and members of their communities. These terms reflect “ableist”
perspectives that involve the “othering” of persons with disabilities, “ideas,
practices, institutions and social relations that presume able-bodiedness.” By

so doing, they construct persons with disabilities as marginalized . . . and largely
invisible “others.”? “Ableism against persons with disabilities reflects a prefer-
ence for species-typical normative abilities, leading to the discrimination against
them as ‘less able’ and/or as ‘impaired’ disabled people”; it is “supported by the
medical, deficiency, impairment categorization of disabled people (medical mod-
el)” and “rejects the ‘variation of being, biodiversity notion and categorization of
disabled people (social model).”®

There is increasing awareness of the important impact of language. Thus,
persons with disabilities and others have seen changes to the way in which we
speak about disability as an essential part of the struggle to bring about equal-
ity. Changes in terminology often reflect changes in the underlying concepts
that have been used to describe and explain impairment and disability, often in
derogatory terms.

A fundamental starting principle is that, when we choose how to speak about
disability, we must all listen to those of us who live with disability and how

we speak about ourselves and the terminology we prefer be used. Given that
language is culturally embedded and the same term can have different connota-
tions, even among different groups who speak the same language, there will not
necessarily be one term that is preferred in all contexts.

2 Chouinard, 1997, pp. 15, 379, 380.
3 Wolbring, 2008, pp. 51, 252, 253. See also Campbell, 2001, pp. 42, 44.

The 2022 United Nations Disability-Inclusive Communications Guidelines pro-
vides guidance on appropriate ways to speak and write about persons with
disabilities and disability issues as well as to ensure accessibility of communica-
tions in different media.*

Different terms are used in different countries and even in the same country to
describe the same thing. For example, although “persons with disabilities”
is used in the Convention on the Rights of Persons with Disabilities and in
the United Nations context, in some countries, the term “disabled persons” or
“disabled people” is preferred by persons with disabilities. Likewise, while the
phrases “disabled peoples’ organizations” (DPOs) and “persons with disabilities
and their representative organizations” (the latter taken from the Convention)
have often been used and continue to be used in many countries, the phrase
“organizations of persons with disabilities” (OPDs) has been embraced by many
organizations of persons with disabilities and by the United Nations. The term em-
phasizes that the relevant organizations to be consulted by government and to take
part in co-design of policy and in all policy-related matters are organizations whose
members are persons with disabilities and that are led by persons with disabilities.

In the case studies that form this publication series, the authors use the termi-
nology favoured by the United Nations and by persons with disabilities and orga-
nizations of persons with disabilities in those countries. Because national laws
and policies sometimes retain outmoded and derogatory language, that termi-
nology is referred to when discussing the continued operation of those laws and
their consistency with the Convention. In some cases and in some countries,
descriptions such as “differently abled persons”, which are intended to valorize
the abilities of persons with disabilities, are used.

4 United Nations, 2022a.
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A. Convention on the Rights of Persons with Disabilities

The adoption in 2006 by the United Nations General Assembly of the Convention
on the Rights of Persons with Disabilities (the Convention)® and the Optional Pro-
tocol to the Convention (the Optional Protocol)” was a milestone in the protection
of the human rights of persons with disabilities. It represented the embodiment
in an international, legally binding instrument of what is often referred to as a
“paradigm shift”, by which a deficit-based, medical model of disability was re-
placed l?y a social or human rights model. It recognizes persons with disabilities
K s-holders who are entitled to participate fully in and contribute to society,
an being seen as the marginalized objects of pity or charity, recipients of
welfare or persons for whom others make every-day and major life deci-
as a matter of course.

he Convention sets out a comprehensive legal and policy framework in relation
" e rights of persons with disabilities and the processes needed to ensure that
ct 1ally enjoy these rights at the national level.® Like the other core United
human rights treaties, the Convention also establishes a monitoring

by providing for an international supervisory body — the Committee on
of Persons with Disabilities (the Committee). This body is composed
endent experts from all regions of the world who are nominated and

by States parties; the members serve in their personal capacity for four-
rms and may be re-elected. Annex 1 contains a list of the experts from Asia
> Pacific who have been elected to serve as members of the Committee.

arties commit to report regularly to the Committee on the steps they have
0 implement the Convention. Under the Optional Protocol, a State party

‘Uﬁited Nations General Assembly resolution 61/106, annex | (13 December 2006); United Nations, Treaty Series,
. 2515, p 3. The leading English-language commentaries on the Convention are Bantekas, I., M.A. Stein and D.
IAljastasiou, 2018; and Della Fina, V., R. Cera and G. Palmisano eds., 2017.

; ’;L;mited Nations General Assembly resolution 61/106, annex Il (13 December 2006), United Nations, Treaty
Series, vol. 2518, p. 283.

8 The Convention on the Rights of the Child also contains explicit protection in Article 23 for children with
disabilities. United Nations, Treaty Series, vol. 1577, p. 3. The Convention on the Rights of the Child applies to all
but one of the member States of ESCAP (the United States is the exception) and to all the associate members
other than American Samoa, Guam and the Northern Mariana Islands.

the seventh session of the Working Grou ) on S
Byrnes was the ESCAP consultant who prepa ort submitted to the Worki

A


http://treaties.un.org/doc/Publication/UNTS/Volume%202515/v2515.pdf
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may also accept the competence of the Committee to: (a) receive and consider
complaints by individuals who claim to be victims of a violation by that State
party of the provisions of the Convention; (b) conduct inquiries into the situation
in a State party where “the Committee receives reliable information indicating
grave or systematic violations” by that State party of rights set forth in the
Convention.®

The progress represented by the Convention has occurred in parallel with the
adoption of other frameworks and plans that focus on the human rights of persons
with disabilities, such as the unique regional initiative of three consecutive Asian and
Pacific Decades of Persons with Disabilities, and the associated policy frameworks,
the most recent being the Incheon Strategy to “Make the Right Real” for Persons
with Disabilities in Asia and the Pacific. The Incheon Strategy was adopted by
the High-level Intergovernmental Meeting on the Final Review of the Implemen-
tation of the Asian and Pacific Decade of Disabled Persons, 2003-2012 to “chart
the course of the new Asian and Pacific Decade of Persons with Disabilities”
from 2013 to 2022. The Incheon Strategy is aligned with the principles and
objectives of the Convention. The Beijing Declaration, including the Action Plan
to Accelerate the Implementation of the Incheon Strategy was adopted by the
High-level Intergovernmental Meeting on the Midpoint Review of the Asian and
Pacific Decade of Persons with Disabilities, 2013-2022. It provides a set of policy
actions to accelerate the implementation of the Incheon Strategy. The 2030
Agenda for Sustainable Development and the Sustainable Development Goals
also provide a framework within which the rights of person with disabilities can
be better realized.

B. The Convention on the Rights of Persons with
Disabilities and the Asian and Pacific region

Since its adoption, the Convention has been a catalyst and provided a framework
for action by many ESCAP member States and associate members.' States in
the Asian and Pacific region have embraced the policy objectives of the Con-
vention and the other international and regional initiatives to improve the enjoy-
ment by persons with disabilities of their human rights and to promote their full
inclusion in society and in development processes. The Convention and these
other policy frameworks have stimulated significant initiatives across the region
that have led to the adoption of new laws, policies and programmes that have
responded to the changes in thinking about disability and to the advocacy of
persons with disabilities and their representative organizations.

9 Optional Protocol to the Convention on the Rights of Persons with Disabilities, article 6.

0 Throughout this study, in addition to using the terms “ESCAP member States” and “ESCAP associate
members,” reference is also made to “Asian and Pacific States,” which is intended for the purpose of the
discussion to include both member States located in the Asian and Pacific region and associate members
(all of which are located in the region).

The overwhelming majority of ESCAP member States have engaged actively with
the Convention: the region has seen widespread though not yet universal ratifica-
tion of the treaty, as well as revision of legislation, the adoption of national plans
on disability, national plans on human rights and development that aim to be in-
clusive of persons with disabilities and increased opportunities for participation
by persons with disabilities and their representative organizations in the making
of decisions that affect their lives.

Much has been achieved. However, as the monitoring that has been undertaken
at international, regional and national levels reveals, there is still an enormous
amount to be done across the region, in particular to make legal and policy com-
mitments that translate into real impact on the lives of persons with disabilities,
which is the goal of the Incheon Strategy.

C. ESCAP's project on harmonization of national
legislation with the Convention and national case
studies

The regional overview analysis within this report is part of a research project that
ESCAP initiated to explore the extent to which Asian and Pacific States have har-
monized their national laws with the Convention on the Rights of Persons with
Disabilities. The project involved preparation of detailed national case studies

by expert authors in five countries in the region on the impact of the Convention
and on the consistency of national laws and practices in several areas.” The
countries chosen have all submitted at least one report to the United Nations on
their implementation of the treaty and have had at least one report reviewed by
the Committee on the Rights of Persons with Disabilities.

This overview examines the extent to which reporting obligations have been ful-
filled in a timely and substantive manner and the ways in which national human
rights institutions and civil society organizations, in particular organizations of
persons with disabilities, sometimes also known as “disabled peoples’ organiza-
tions”, have been involved in that process — an assessment based on the nature and
number of submissions by such organizations under the reporting procedure.

The overview then examines in further depth issues that have commonly arisen
in relation to the implementation of the Convention across the Asian and Pacific
region, drawing especially on information available under the reporting proce-
dure but also on other sources. The examination focuses on legal harmoniza-
tion, that is, the principal legislative changes the Convention requires of States
parties. It does not, however, purport to be a comprehensive or exhaustive
examination of practices in the region.

" The country case studies deal with Australia, China, India, Republic of Korea and Thailand.
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The five case studies go into considerable depth and give a rounded and holistic
picture of the implementation of the Convention in those countries. They include
but go beyond the major legal issues considered in this overview, and each case
study has its own emphases. The country case studies provide insights into the
effective implementation of the Convention in those countries and the challenges
and barriers that exist; the experiences and insights they contain should also be

of relevance to readers interested in the implementation of the Convention
generally, not just in the context of a particular country.

This overview supplements the national analyses by identifying some of the
common patterns and issues across the region that emerged in examination by
the Committee on the Rights of Persons with Disabilities of the reports submitted
by Asian and Pacific States under the treaty. This examination is based primarily
on analysis of the concluding observations adopted by the Committee following
its consideration of States parties’ reports as part of its constructive dialogue
with States. It also takes into account other documentation produced by the
Committee, States parties, national human rights institutions and civil society
groups, as well as academic and other relevant material. The analysis identifies
good practices, including measures that have been evaluated positively by the
Committee, and changes that the Committee has noted are still required and the
means for achieving them. It also looks at priority issues for further harmoniza-
tion across the region.

D. Harmonization of national legislation with the
Convention

A fundamental obligation of States parties to the Convention is to harmonize
their domestic laws with the provisions of the treaty. This involves the repeal of
laws that are inconsistent with the Convention and their replacement by laws
that guarantee the enjoyment of the rights guaranteed. It also involves removal
of laws that restrict or limit the enjoyment by persons with disabilities of their hu-
man rights equally with others. And, it requires the introduction or strengthening
of laws that mandate positive measures and provide active support to remove
the economic, social and other barriers faced by persons with disabilities.

This overview focuses on the types of legal measures that Asian and Pacific
States have taken in their efforts to harmonize national legislation with the prin-
ciples and obligations of the Convention. Legal changes are of course only part
of the transformational actions that States need to take to implement the treaty;
the practical implementation, monitoring and enforcement of laws are also
necessary but often difficult to achieve and measure. Within the area of legal
reforms, the overview does not cover all substantive areas of law but emphasiz-
es the importance and scope of the process of legislative review that is required
and identifies priority areas where the Convention requires changes to existing
laws in many countries.

Chapter 2 of this overview outlines the extent of engagement by ESCAP mem-
bers and associate members with the Convention and its Optional Protocol. This
includes details of the number of ratifications of and accessions to both treaties
and the fulfilment by States of their reporting obligations under the Convention.

Chapter 3 outlines the nature and extent of the obligation of States parties to
harmonize their domestic law with the Convention, how States have gone about
doing so and the lessons that can be drawn from their experience.

Chapter 4 reviews the centrality of the human rights model of disability to the
implementation of the Convention and provides an overview of the progress and
challenges in the experience of Asian and Pacific States, thus far, in translating
the Convention’s human rights model into domestic law.

Chapter 5 focuses on the obligations under the Convention to prohibit all forms
of discrimination based on disability and identifies some of the measures taken,
thus far, by States and the challenges that have arisen.

Chapters 6 and 7 analyse several other fundamental guarantees of legal equality
and non-discrimination, including the guarantee of legal capacity in article 12,
the right to liberty of the person in article 14 and the right not to be subjected to
torture or cruel, inhuman or degrading treatment in article 15.

Chapter 8 engages with the right to accessibility and Chapter 9 with the right to
work.

Chapter 10 covers a case study of positive affirmation of rights: legal recognition
of sign language.

Chapter 11 discusses national policies and plans of action on disability.

Chapter 12 examines the procedural and institutional obligations accepted by
States parties to the Convention to establish internal government arrangements
and independent external monitoring arrangements, as well as to facilitate the
participation of persons with disabilities and their representative organizations
in the implementation of the Convention and other relevant policymaking.

This publication concludes, in Chapter 13, by emphasizing areas where there
are opportunities for Asian and Pacific States to build on the progress already
made to more fully implement the Convention and brings together a sum-
mary of recommendations to States and to ESCAP, most of which have been
proposed in the course of the discussion.
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E. Methodology and sources

This overview of significant trends in the practice of Asian and Pacific States

to which the Convention applies is not exhaustive analysis of what States have
done but provides examples of initiatives that States have taken to implement
the Convention while also identifying some of the challenges and difficulties that
have emerged. The research on which this report is based includes reports and
other documents submitted by States to the Committee under the Convention,
the views expressed by the Committee in its engagement with States parties,
including its concluding observations on individual countries' and also the
General comments it has adopted. The report also draws on original texts (or
reliable translations) of relevant legislation, reports of other international bodies
or mechanisms, reports by national human rights institutions, scholarly studies
and reliable reports by civil society entities, as well as selected materials pro-
duced by States and others for the purpose of the reporting procedure under the
Convention on the Rights of the Child (to which all member States are party with
one exception).

2 While the Convention applies to 47 ESCAP members and five associate members, as of 30 May 2022,

the Committee on the Rights of Persons with Disabilities had reviewed the reports on the implementation of
the Convention and adopted concluding observations in relation to only 15 ESCAP member States and five
associate members.
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PARTICIPATION OF
FSCAP MEMBERS
AND ASSOCIATE
MEMBERS IN THE
CONVENTION
REGIME

A. Ratification of or accession
to the Convention

The Convention on the Rights of Persons

with Disabilities was opened for signature on
30 March 2007 and, as of 21June 2022, 184
States and the European Union had signed and
ratified or acceded to it; another eight States
had signed but not yet ratified the Convention.
On that date, there were 100 States parties

to the Optional Protocol, and 26 others had
signed but not yet ratified that instrument.™

As of 30 June 2022, 47 of the 53 ESCAP mem-
ber States had ratified or acceded to the Con-
vention.'s Five other ESCAP member States had
signed but not yet ratified the Convention,' while
one ESCAP member State (Timor-Leste) was
neither a signatory nor a party to the Conven-
tion. Thus, approximately 90 per cent of ESCAP
member States are party to the Convention,
which is comparable with the overall ratifica-

tion rate at the universal level (approximately
93 per cent)."”’

Fourteen member States have also become
parties to the Optional Protocol,’® while five
others have signed but not yet ratified it.” This
means that 34 of the 53 ESCAP member States
are neither signatory nor party to the Optional
Protocol. Thus, approximately 26 per cent of
ESCAP member States are party to the Option-
al Protocol, compared with an overall ratifica-
tion rate at the universal level of approximately
50 per cent.?? The Committee on the Rights of
Persons with Disabilities has consistently rec-
ommended that, where they have not already
done so, States parties to the Convention ratify
or accede to the Optional Protocol.?’

Of the nine associate members of ESCAP, the

Convention applies to Cook Islands (which ac-
ceded to the Convention on its own account),

as well as to Hong Kong, China, and Macao,

13 Details of signature, ratification and accession and the text of reservations, declarations and objections can be found at

United Nations, 2022b.
14 United Nations, 2022b.

5 The 53 States include France, the Netherlands, the United Kingdom and the United States of America. If these States are not included
in the count, there are 44 ratifications of the 49 ESCAP member States located in the Asian and Pacific region.

6 Bhutan, Solomon Islands, Tajikistan, Tonga and the United States.

7 Including 193 United Nations Member States, two non-Member Observer States and other non-Member States eligible to become

party to the treaty.
'8 Including France and the United Kingdom.
9 Armenia, Cambodia, Fiji, Kazakhstan and Solomon Islands.

20 Including 193 United Nations Member States, two non-Member Observer States and other non-Member States eligible to become

party to the treaty.

21 See, for example, Committee on the Rights of Persons with Disabilities, 2017b, CRPD/C/IRN/CO/1, para. 7(d) (Iran (Islamic Republic of))
(“take measures to sign and ratify the Optional Protocol”); Committee on the Rights of Persons with Disabilities, 2019h, CRPD/C/MMR/CO/1,
para. 10 (Myanmar); Committee on the Rights of Persons with Disabilities, 2014e, CRPD/C/NZL/CO/1, para. 6 (New Zealand); Committee on
the Rights of Persons with Disabilities, 2014d, CRPD/C/KOR/CO/1, para. 10 (Republic of Korea).
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China, (as the result of application by China)??
and to French Polynesia and New Caledonia
(as aresult of ratification by France). The Con-
vention does not apply to the other four associ-
ate members.?® Cook Islands has also acceded
to the Optional Protocol, which also applies to
French Polynesia and New Caledonia, but not
to the other six associate members. All those
ESCAP member States and associate mem-
bers to which the Optional Protocol applies
have accepted both the individual complaints
procedure and the inquiry procedure set out in
the Optional Protocol.

B. Reservations and
declarations?®*

When States ratify or accede to the Conven-
tion, they may enter reservations to the treaty,
provided that the reservations “are not incom-
patible with the object and purpose of the
Convention” (article 46). Some ESCAP mem-
ber States have entered reservations?® and
some have also made “declarations” that may
amount to reservations, even though they are
not described as such.%

These reservations and declarations include
general statements to the effect that the State
party does not accept obligations under the
Convention generally to the extent that this
would conflict with its constitution or other
laws,”” as well as statements that the State

22 United Nations, 2022b.
23 Niue, American Samoa, Guam and the Northern Mariana Islands.

party does not accept obligations under
specific provisions of the Convention. In other
instances, States parties have indicated their
understanding in “interpretive declarations”
that specific provisions have a particular
meaning.?® Some of these declarations and
statements may amount to reservations if they
purport to exclude or to modify the legal effect
of certain provisions of the treaty in relation to
the State party in question. Several States par-
ties to the Convention have objected to some
of the reservations and declarations made,
maintaining that they constitute vague and
indeterminate reservations or are impermissi-
bly broad in scope or that they purport to limit
the operation of a provision that is critical to
the achievement of the object and purpose of
the Convention and are, therefore, incompatible
with the object and purpose of the treaty and
impermissible.?®

The Committee on the Rights of Persons

with Disabilities (along with some States
parties) has also expressed concern about
broadly-framed reservations that do not give a
specific indication of the particular provisions
of the Convention, which may be affected by
such reservations. The Committee has urged
States parties that have come before it to
reconsider the need for declarations that
appear to limit their obligations (and thus
may amount to reservations) and to withdraw
their reservations. Some Asian and Pacific

2 The text of reservations, declarations and objections can be found at United Nations, 2022b and United Nations, 2022c.

25 These include Iran (Islamic Republic of), Japan, Malaysia, Republic of Korea (article 25.€, now withdrawn), Singapore (articles 12.4,

25.e and 39.4), Thailand (article 18, now withdrawn).

2 Article 2(1)(d) of the Vienna Convention on the Law of Treaties provides a generally accepted definition of “reservation” in the law of
treaties: “(d) ‘reservation’ means a unilateral statement, however phrased or named, made by a State, when signing, ratifying, accepting,
approving or acceding to a treaty, whereby it purports to exclude or to modify the legal effect of certain provisions of the treaty in their

application to that State.”

27 For example, Brunei Darussalam, which entered a reservation “regarding those provisions of the said Convention that may be contrary to the
Constitution of Brunei Darussalam and to the beliefs and principles of Islam, the official religion of Brunei Darussalam”.

See United Nations, 2022b.

28 For example, Australia’s “declaration” in relation to article 12. See United Nations, 2022b.

2 For example, the objections made to the reservation by Brunei Darussalam by Austria, Belgium, the Czech Republic, Germany, Hungary,
Ireland, the Netherlands, Norway, Peru, Poland, Portugal, Romania, Sweden, Switzerland and the United Kingdom. See United Nations, 2022b.
Austria, Belgium, Germany, Hungary, Ireland, the Netherlands, Portugal, the Slovak Republic, Sweden, and Switzerland also objected to the

reservation made by Malaysia. See United Nations, 2022b.

States have withdrawn their declarations

and reservations,*® following objections from
other States, a dialogue with the Committee
under the reporting procedure or as a result
of domestic advocacy by organizations of
persons with disabilities (or as the result of a
combination of these factors).

C. Engagement with the
reporting procedure by
ESCAP States parties

Under article 35 of the Convention, States
parties accept an obligation to report regularly
on the progress they have made in implement-
ing the treaty’s provisions. These reports are
considered by the Committee on the Rights of
Persons with Disabilities. Article 35.1 provides
that each State party must submit an initial
“comprehensive report on measures taken

to give effect to its obligations” and on the
progress made within two years after the entry
into force of the Convention for that State
party concerned. States parties are required

to “submit subsequent reports at least every
four years and further whenever the Committee
so requests”. The Committee also receives
information from civil society organizations,
national human rights institutions,® United
Nations bodies and other sources.

The Committee meets with representatives of
the State party to consider the reportin a
“constructive dialogue”. Following this, it draws
up Concluding Observations that identify the
areas where it considers the State has made
progress and areas of concern and makes
recommendations to the State party regarding
steps that it should take to more effectively
implement the Convention.

In addition to its Concluding Observations,
the Committee has adopted numerous Gen-
eral comments, Statements and Guidelines

in which it clarifies its understanding of the
meaning of various provisions of the Con-
vention and the steps that it considers States
parties should take to implement the treaty
fully.®2 It has also adopted decisions (known
as “views") in individual cases brought under
the Optional Protocol®® and has released three
reports on inquiries conducted under article 6
of the Optional Protocol.®* These documents
represent an important reference point for
States parties and now constitute a substan-
tial body of guidance that did not exist at the
time of the adoption of the Convention. The
Committee continues to develop these forms
of guidance, and States parties may need to re-
view their existing laws and policies, including
those amended after they ratified the Conven-
tion, to reflect the relevance of the Committee’s

% For example, Thailand withdrew its “interpretive declaration” relating to article 18 (Parental responsibilities and State assistance) on 5
February 2015, while the Republic of Korea withdrew its reservation to article 25.e relating to insurance on 23 December 2021. See United
Nations, 2022b, footnotes 13 and 14. The Thai declaration had been subjected to objections from Portugal, Spain, Sweden and the Czech
Republic on similar bases. For example, the Czech Republic objected to the Thai declaration, noting that it “left open to what extent the
Kingdom of Thailand commits itself to article 18 of the Convention and this calls into question the Kingdom of Thailand’s commitment to the
object and purpose of the Convention as regards the rights associated with liberty of movement and nationality.” The Czech Republic
concluded that the “declaration was in fact a “reservation” that was incompatible with the object and purpose of the treaty and thus prohibited
by article 46.1 of the Convention and customary international law. Portugal and Spain made similar objections. Portugal stated its view that
this interpretative declaration “constitutes a reservation that makes the application of article 18 of the Convention subject to conformity with
the national laws, regulations and practices. The Kingdom of Thailand has formulated a reservation that makes it unclear to what extent it
considers itself bound by the obligations of article 18 of the Convention, and this calls into question the Kingdom of Thailand’'s commitment
to the object and purpose of the Convention as regards the rights associated with liberty of movement and nationality.” See United Nations,
2022b. Spain objected to the Republic of Korea's reservation on the basis that it “does not permit clear determination as to the extent to which
the Republic of Korea has accepted the obligations under article 25.e of the Convention, which raises doubts as to the commitment of the
Republic of Korea to the object and purpose of the Convention in relation to the non-discriminatory, fair and reasonable provision of life

insurance.” See United Nations, 2022b.

31 See Committee on the Rights of Persons with Disabilities and the Global Alliance of National Human Rights Institutions, 2018.

32 See Committee on the Rights of Persons with Disabilities in United Nations, 2022b and Annex 2.

33 See Committee on the Rights of Persons with Disabilities in United Nations, 2022b.

% The inquiries related to Hungary, Spain and the United Kingdom. See www.ohchr.org/en/treaty-bodies/crpd/inquiry-procedure

(accessed 24 May 2022).

11


http://www.ohchr.org/en/treaty-bodies/crpd/inquiry-procedure

12

Harmonization of National Laws with the Convention on the Rights of Persons with Disabilities

Overview of Trends in Asia and the Pacific

evolving jurisprudence and practice. A list
of the General comments and other relevant
guidance adopted by the Committee, as of
mid-2022, appears in Annex 2.

D. Timely submission of reports

As is the case under the other United Nations
Human rights treaties with reporting obli-
gations, the record of timely submission of
reports by States parties under the Convention,
generally and in the ESCAP region, is mixed.
As of 30 June 2022, the timeliness of the initial
reports submitted to the Committee by ESCAP
member States was:

DATE OF SUBMISSION

By deadline 4
Less than 1 year after deadline 8
1-2 years late 4
2 - 4 years late 11
More than 4 years late 9
Total 38

However, all these States parties submitted
their initial reports, which have been re-
viewed by the Committee or will be reviewed
in the near future.® As of that same date,
nine States parties had not yet submitted
their initial reports, and in some cases, these
had been overdue for considerable periods of
time. Of those reports, four were more than
five years overdue.

35 The reports of the following Asian and Pacific States were scheduled to be considered by the Committee at its 27th session
(15 August - 9 September 2022): Bangladesh, China (including Hong Kong, China, and Macao, China), Indonesia, Japan,

Lao People’s Democratic Republic, New Zealand, Republic of Korea and Singapore.

RECOMMENDATIONS

To bring about universal ratification of the
Convention in the Asian and Pacific re-
gion, States should take steps individually
and collectively and in meaningful consul-
tation with organizations of persons with
disabilities to:

A. Encourage those States that have not
yet ratified or acceded to the Conven-
tion or that have not yet extended it to
those associate members for whose
treaty relations they have responsibil-
ity, to ratify or accede to the Conven-
tion as soon as possible;

B. Encourage those States that have not
yet ratified or acceded to the Optional
Protocol to the Convention or extend-
ed it to those associate members for
whose treaty relations they have re-
sponsibility to ratify or accede to the
Optional Protocol to the Convention
as soon as possible, with the goal of
achieving ratification or accession by
at least 50 per cent of States by 2030.

ESCAP should, in collaboration with the
Office of the High Commissioner for Hu-
man Rights (OHCHR), other members of
the United Nations system, and other rele-
vant bodies, provide on request technical
assistance to member States to ratify or
accede to the Convention and its Optional
Protocol and to extend that to the asso-
ciate members for whose treaty relations
they have responsibility.

ESCAP member States that have entered
reservations or made declarations when
ratifying or acceding to the Convention
should, in consultation with organizations
of persons with disabilities, undertake a
review of those reservations and declara-
tions with a view to withdrawing them as
soon as possible.

ESCAP should, in collaboration with
OHCHR, other members of the United
Nations system and other relevant
bodies, establish and strengthen an
Asian and Pacific mechanism, with
subregional linkages, for communication
with and technical support for ESCAP
member States on adherence to reporting
procedures and timely submission of
reports.

13
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A. The need for comprehensive
legislative reviews

A fundamental obligation of States parties
under the Convention is to take legislative,
administrative and other measures to give
effect to the treaty. At least 31 ESCAP govern-
ments in the Asian and Pacific region reviewed
their legislation in the lead-up to or following
the adoption of the Convention and have
subsequently adopted amendments to more
closely align their domestic legislation with the
principles and provisions of the Convention. At
least 10 other ESCAP governments in the Asian
and Pacific region have completed reviews
and reported that amendments to legislation
are pending or planned or have reviews under
way. Only a few member States appear not to
have yet undertaken a detailed review of laws
for consistency with the Convention that has
led to proposed or actual legislative changes.
In some cases, the States concerned consider
that their existing laws are in conformity with
the Convention,*® while others have become
party to the Convention only recently.?”

Some Asian and Pacific States undertook legis-
lative reviews prior to their ratification of or ac-

cession to the Convention,*® while others have
done so subsequently. Legislative reforms
adopted as a result have included the introduc-
tion or revision of laws relating specifically to
the rights of persons with disabilities as well as
more wide-ranging reviews that have included
reviews of criminal codes, guardianship laws,
family laws, mental health legislation, labour
laws, tax laws and other areas of law. In other
cases, although legislative changes were ad-
opted, they contained no substantial shift from
older definitions of persons with disabilities;
rather, an attempt was made to shoehorn the
Convention concepts into the older language.

The types of legislative reform adopted include
legislation that provides protection of the
rights of persons with disabilities, including a
prohibition of discrimination on the basis of
disability and measures repealing discrimi-
natory provisions of existing laws as well as
positive legislative measures relating to the
provision of social support, pensions, affir-
mative action or quotas, specific measures
and other forms of support.

In some member States, legislative initiatives
have been taken not only at the central level

36 For example, Singapore. See Disabled People’s Association Singapore, 2019, pp. 16 - 17.

37 For example, Kyrgyzstan (2019) and Uzbekistan (2021).

3 For example, to prepare for the ratification of the Convention, Japan amended its Basic Act for Persons with Disabilities and made other
legislative changes in an effort to bring its laws into compliance with the Convention: Committee on the Rights of Persons

with Disabilities, 2016e, CRPD/C/JPN/1, para. 2. Kazakhstan also introduced amendments to several laws prior to ratification.

See United Nations Human Rights Council, Special Rapporteur on the rights of persons with disabilities, 2018, para. 20.

15
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but also at state/provincial/prefectural/district/
municipality and even local levels. Sometimes
this reflects the division of power and respon-
sibility for the issue under a federal system or
devolved system of governance; in other cases,
it demonstrates a desire on the part of central,
provincial or local bodies to take the initiative
of using a Convention-based framework to
shape their laws and policies on disability. For
example, in Pakistan, in addition to the legisla-
tion enacted in relation to its capital territory,
two provinces adopted their own laws based
closely on the Convention.*

The nature of the legislative changes varies
across individual countries, but it is difficult to
identify changes or omissions that are specific
to particular subregions: each subregion has
leaders in the nature and extent of the changes
made, while each subregion also has laggards
that appear to have taken few significant legis-
lative measures to implement the Convention.
The only subregional exception to this trend

of significant legislative reform appears to be
the small island States of the Pacific. They
have undertaken extensive reviews of their
legislation to identify inconsistencies with the
Convention, yet few of them have undertaken
any substantial legislative steps to bring their
laws fully in line with the Convention.*

B. The need for comprehensive
and ongoing review and
scrutiny of legislation

The experience of Asian and Pacific States,
thus far, indicates that, due to the extent to
which discrimination on the basis of disability

has permeated and continues to permeate
many social practices that are also embed-
ded in and reproduced by law, a comprehen-
sive review of all forms of legal regulation is
required. At best, this includes the constitution,
all primary legislation, decrees, regulations

and other legal instruments adopted at the
national, state/provincial/prefectural/district/
county/municipality and local levels. This is a
large-scale exercise that requires a significant
commitment of time and human resources, as
well as the meaningful participation of persons
with disabilities and their representative orga-
nizations in the process. For example, a review
by one member State led to the amendment

of 87 laws and nine decrees just to eliminate
“derogatory terminology” about persons with
disabilities.*' In external reviews carried out in
several member States, hundreds of laws were
reviewed and the need for amendments to mul-
tiple laws were identified*? (in one case, a third
of the 160 laws were reviewed).® These do not
appear to be atypical examples and indicate
the scale of the challenge in most countries to
ensure that all laws and regulations are consis-
tent with the Convention and continue to be so.

The review and monitoring of the Convention
compatibility of laws will need to be ongo-

ing and repeated. A one-off, once-and-for-all
review will not suffice. This is not only because
laws across many areas are likely to require
amendment, but also because of the evolving
international- and national-level understanding
of what the Convention requires (including the
developing jurisprudence of the Committee

on the Rights of Persons with Disabilities).
The ongoing adoption of new laws and regu-
latory instruments at the national level means

39 Pakistan, Islamabad Capital Territory, 2020; Pakistan, Balochistan, 2017; Pakistan, Sindh, 2018. In Australia, which has a federal system of
government with both the central and the state levels enjoying legislative power in relation to disability issues, each state and territory has its
own anti-discrimination law, each of which includes a prohibition of disability-based discrimination, in addition to federal law prohibiting
discrimination on the basis of disability. See Rees, N, S. Rice and D. Allen, 2018.

40 See details of the legislative review undertaken in ESCAP, 2021a. Fiji is one exception, so far as the enactment of a new general law on the

rights of persons with disabilities is concerned. See Fiji, 2018.

4 Committee on the Rights of Persons with Disabilities, 2019¢e, CRPD/C/TUR/CO/1, para. 4.

©2 ESCAP, 2021a.
43 ESCAP, 20214, p. 33 (Nauru).

that these also need to be evaluated for their
consistency with the Convention. Some Asian
and Pacific member States that amended
their laws prior to or shortly after they became
a party to the Convention have since further
amended those laws to enhance their com-
patibility with the Convention, in some cases
after the Committee reviewed the report of the
State concerned and recommended additional
legislative amendments.*

Asian and Pacific States have entrusted the
task of reviewing existing laws to different bod-
ies. For example, some States have entrusted
the task to a national human rights institution
or to a national law reform commission or
institute. Others have entrusted the task to
committees of local or external experts or to
existing national advisory bodies or other bod-
ies composed of government representatives,
experts and persons with disabilities. Whatever
the formal composition of such bodies, their
process of review should allow for and support
the meaningful participation of persons with
disabilities and their representative organi-
zations and ensure that their views are given
significant weight in deliberations and in the
final review outcome.

C. Mechanisms for ensuring
regular ongoing review of
new legislation

Asian and Pacific States will need to continue
to monitor the implementation of existing laws
and proposed new legislation for compatibility
with the Convention. The monitoring mecha-
nisms envisaged in article 33 of the Convention
(discussed in Chapter 7) have arole.

States may want to consider the best way

in which individual ministries or law-making
bodies can assess their proposed new legal
instruments for compatibility with the Conven-
tion — before they are presented to ministers or
the cabinet and before they are introduced into
the legislature and enacted or otherwise pro-
mulgated by the executive arm of government.

Parliaments also have a role in this process.
Some member States have parliamentary com-
mittees that scrutinize all legislation for com-
patibility with human rights standards (includ-
ing the Convention),*> and many parliaments
have substantive portfolio committees, such as
justice, human rights or constitutional affairs
committees, that can and do examine exist-
ing or proposed new laws for human rights
compatibility. In some States, the parliament
has a supervisory jurisdiction over subordinate
or delegated legislation that is authorized to

be made by the executive government that
permits them to disallow or invalidate such
secondary legislation, including on human
rights grounds. National, regional and local
law-making bodies might want to consider how
to use or develop existing procedures to ensure
that new legislative and regulatory proposals
are examined for consistency with the Conven-
tion as a matter of course.

4 For example, Georgia and the Republic of Korea. On the latter, see Lim, S. and others, 2022.

4 An example is the Australian Parliamentary Joint Committee on Human Rights, which has the power to scrutinize all bills and also all
subordinate legislation for their compatibility with a number of United Nations human rights treaties, including the Convention on the Rights
of Persons with Disabilities, and to report to the Parliament. See Australia, Parliament, 2022; Australia, 2011.
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RECOMMENDATIONS

ESCAP member States should:

1. Ensure that they introduce or strengthen
existing procedures within the executive
arm of government and the legislature to
ensure that proposed and new legislation
and other forms of legally binding regula-
tion are reviewed for consistency with the
Convention and amended, if found to be
inconsistent, before they are enacted and
enter into force.

2. Ensure that they have in place procedures

for the comprehensive and regular review
of the whole body of laws and regula-
tions across all sectors and at all levels
of government for consistency with the
Convention;

3. Involve existing law reform bodies, na-

tional human rights institutions, specially
convened expert bodies or public in-
quiries or ad hoc or standing legislative
committees, as appropriate, in conduct-
ing such reviews;

Ensure that these bodies take into
account the evolving jurisprudence of
the Committee on the Rights of Persons
with Disabilities in its General comments,
Guidelines, Concluding observations,
decisions and reports under the Optional
Protocol and other statements;

Ensure that these bodies include persons
with disabilities as members and provide
a meaningful opportunity for organi-
zations of persons with disabilities to
contribute their expertise and experience
to such reviews and to have that exper-
tise and experience fully recognized and
given significant weight in the making of
recommendations for the reform of law
and policy.
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A. Concept of disability and
implementation of the social
or human rights model

Fundamental to the implementation of the
Convention is the adoption of the conceptu-
al framework underpinning the treaty — the
human rights model of disability. Historically
in most countries, the laws, policies, practices
and social attitudes in relation to disability
have been based on different models (primar-
ily the medical model) and social practices of
charity and welfarism at best and discrimina-
tion and exclusion at worst.

The paradigm shift from a medical model of
disability to a social or human rights model
has posed challenges for nearly all States in
their efforts to implement the Convention.
Broadly speaking, the social model of disability
sees “disability” as the result of the interaction
between an individual with an impairment and
their environment - it is the physical, attitudinal
and institutional barriers that hinder or prevent
the full participation of a person in society on
an equal basis with others. Thus, the emphasis
is on the social context and its impact on the
individual. Disability is also seen as part of
human diversity, “a mere difference within the
continuum of human variations.”®

This is contrasted with the medical model, which
focuses on the impairment of the individual -
“persons with disabilities are . . . reduced’ to
their impairments”#” — and sees the impairment
as the cause of the “problem” and as a deficit in
the individual that “needs to be treated, cured,
fixed or at least rehabilitated”.*® Thus, the
“problem” is located in the individual and takes
no account of the role that established attitudes
and environments have in bringing about

the disability.

The Convention reflects the social model
(though it also goes beyond it), as can be seen
in the non-exhaustive description of persons
with disabilities in article 1.2:

Persons with disabilities in-
clude those who have long-term
physical, mental, intellectual or
sensory impairments which in
interaction with various bar-
riers may hinder their full and
effective participation in society
on an equal basis with others.

The Convention adds a human rights dimen-
sion to the social model of disability.*° It
affirms the human dignity of all persons and

4 Degener, T., 20164, p. 33; Degener, T., 2016b, p. 35. Article 3.d sets out as one of the underlying principles of the Convention: “(d)
Respect for difference and acceptance of persons with disabilities as part of human diversity and humanity.”

47 Committee on the Rights of Persons with Disabilities, 2018c, CRPD/C/GC/6, para. 8.

“8 Degener, T., 20164, p. 33.

49 Lawson and Beckett (2021, p. 368) describe the human rights model of disability as complementary to the social model: The former
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that all human beings, including persons with
disabilities, are rights-bearers.?® Thus, persons
with disabilities are entitled to the enjoyment of
equal opportunities with others in their soci-
eties as a matter of right, not as recipients of
charity, welfare or benevolence. The Commit-
tee on the Rights of Persons with Disabilities
has stated that the “human rights model of
disability . . . stresses the human dignity of
persons with disabilities and conditions arising
from interaction with various barriers that may
hinder their full and effective participation in
society on an equal basis with others."s'

B. Ableism and the Convention

The human rights model in the Convention is
also the converse of the concept and frame-
work of ableism that contributes to and perpet-
uates the structures of discrimination against
and the exclusion and devaluing of persons
with disabilities. The former United Nations
Special Rapporteur on the rights of persons
with disabilities, Catalina Devandas-Aguilar,
described ableism as:

... a value system that considers
certain typical characteristics of
body and mind as essential for
living a life of value. Based on
strict standards of appearance,
Jfunctioning and behaviour,
ableist ways of thinking consid-
er the disability experience as a

misfortune that leads to suffer-
ing and disadvantage and in-
variably devalues human life. As
a result, it is generally assumed
that the quality of life of persons
with disabilities is very low, that
they have no future to look for-
ward to and that they will never
live happy and fulfilling lives.

Ableism leads to social preju-
dice, discrimination against
and oppression of persons with
disabilities [because] it informs
legislation, policies and
practices. 52

C. Legislative reforms:
incorporating the human
rights model of disability

Bringing about the change required by the Con-
vention involves a major rethinking of law, prac-
tices and social arrangements. In most cases,
this involves more than just minor changes to
terminology. It requires a fundamental rethink-
ing of the assumptions on which existing laws
are based, for example in the field of guardian-
ship. It is necessary to re-examine and move
away from earlier definitions,* including those
adopted pursuant to the then-current interna-
tional standards, to the adoption of concepts
and definitions of disability and persons with

involves a “human rights approach to disability policy” that “produces rights-holders” and “sets out standards of behaviour expected of
States and institutions to ensure basic social justice for disabled people and it creates and provides guidance on practices

and procedures for monitoring progress in rights-implementation.”
% Degener, T., 20164, pp. 40-41.

5t Committee on the Rights of Persons with Disabilities, 2018b, CRPD/C/NPL/CO, para. 8 (Nepal). This approach is articulated clearly in the
general principles underpinning the Convention and that are set out in article 3.

52 United Nations Human Rights Council, Special Rapporteur on the rights of persons with disabilities (2019), paras. 9-10 (footnote omitted).
See also Campbell, F.,, 2001, p. 44 (“Ableism refers to a network of beliefs, processes and practices that produces a particular kind of self and
body (the corporeal standard) that is projected as the perfect, species-typical and therefore essential and fully human.Disability then is cast as
a diminished state of being human”); Bogart, K.R. and D.S. Dunn, 2019, p. 651; Wolbring, G., 2008, p. 253.

% A common definition that appeared in pre-Convention legislation addressing the rights of persons with disabilities defined persons with
disabilities in terms derived from World Health Organization definitions of the time. See, for example, the comments of the Committee on the
Rights of Persons with Disabilities, 2019b, CRPD/C/MNG/CO/1, paras. 5-7 (Mongolia); Committee on the Rights of Persons with Disabilities,

2018b, CRPD/C/NPL/CO/1, paras. 7-8 (Nepal).

disabilities that draw on the Convention lan-
guage or are aligned with the treaty.

The practice of many Asian and Pacific States
illustrates how this can be done as well as

the challenges of doing so in a way that fully
reflects the standards of the Convention. Many
member States have revised or replaced their
general laws on persons with disabilities (often
designated as “on the protection of persons
with disabilities”) with laws that are explicitly
based on the Convention (often referring to
“the rights of persons with disabilities”). In
some cases, these laws include definitions
and the rights set out in the Convention or use
similar language. However, not all efforts have
hewed closely to the Convention concepts and
its human rights model, with the consequence
that the legislative changes made fall short of
full implementation of the Convention. Some
first efforts have been subsequently amended,
sometimes after discussions with the Commit-
tee on the Rights of Persons with Disabilities.

D. Introduction of new laws or
amendment of existing laws
to implement the Convention:
examples from Asia and the
Pacific

Many States parties to the Convention in Asia
and the Pacific have introduced or amended
laws relating to the rights of persons with
disabilities following their ratification of the
Convention. One example that seeks to align
national law with the Convention is the replace-

% India, 1995.
% India, 2016. See generally Dhariyal, T.D., 2022.

ment by India of its earlier medical model-based
legislation of 1995% with its Rights of Persons
with Disabilities Act, 2016.%° The 2016 legis-
lation is based on and explicitly refers to the
Convention and its principles, incorporates its
definitions of disability, reasonable accommo-
dation and other important terms and seeks
to implement the Convention through close
adherence to its terms.% The Republic of Korea
also undertook extensive legislative reform of
its pre-Convention laws in the lead-up to and
following its ratification of the Convention;
these laws include the amended Act on the
Welfare of Persons with Disabilities, the Act
on the Prohibition of Discrimination against
Persons with Disabilities and Remedy against
Infringement of Their Rights and the Korean
Sign Language Act.%” These also employ the
framework of the Convention and draw upon
its concepts and definitions.

Another example of comprehensive legislation
that closely follows the concepts, language
and enumeration of rights in the Convention

is Fiji's Rights of Persons with Disabilities Act,
2018.%8 This statute uses definitions of dis-
ability, reasonable accommodation, universal
design and other terms drawn directly from
the Convention, provides protection against
discrimination in the terms of the Convention
and lists the rights guaranteed in the treaty
and according to the scheme of the treaty.

In Pakistan, a national law applicable to the
capital territory and a number of provincial
laws (for example, in Sindh and Balochistan
provinces) have modelled themselves on the
Convention, replacing earlier legislation based
on the medical model of disability and a social
welfare approach.%®

% Nonetheless, in its concluding observations on India’s initial report, the Committee drew attention to other laws, policies and practices that
had not yet been revised to incorporate the concepts and standards of the Convention. See Committee on the Rights of Persons

with Disabilities, 2019b, CRPD/C/IND/CO/1, paras.6 and 7.
5 See Lim, S. and others, 2022.
%8 Fiji, 2018.

% Pakistan, Islamabad Capital Territory, 2020; Pakistan, Balochistan, 2017; Pakistan, Sindh, 2018. In the Republic of Korea, there are also
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The Decree on the Rights of Persons with
Disabilities adopted by the Lao People’s
Democratic Republic in 2014 also includes
definitions of persons with disabilities, discrim-
ination on the basis of disability and reason-
able accommodation (among other definitions)
as they appear in the Convention.®® Another
example is the revision by China in 2008 of

its 1990 law on the protection of persons

with disabilities in an effort to incorporate the
concepts and principles of the Convention into
the legislation.®’ This included a prohibition

of disability discrimination, although it did

not include Convention-based definitions of
disability or reasonable accommodation and
did not explicitly state that denial of reasonable
accommodation is disability discrimination.®?
Subsequent ongoing reform efforts in China
have since led to revision of the laws and
regulations relating to education, transport,
accessibility to the built environment and the
mental health law in an effort to align them
with the Convention.®*

Another example is the process of legislative
review undertaken by Armenia following its
ratification of the Convention and its 2017
dialogue with the Committee on the Rights of
Persons with Disabilities. The Committee drew

attention to apparent inconsistencies between
the Convention and a draft law to amend the
country’s 1993 legislation on the protection

of persons with disabilities.®® The law, finally
adopted by the legislature in 2021, incorporat-
ed the concept, principles and definitions of the
Convention.®® Similarly, following its ratification
of the Convention, Bangladesh replaced its pre-
vious legislation on disability, which was based
on the medical model, with a model that is
based on the Convention in concept, definitions
and coverage of rights.®” Indonesia has also
moved from a medical model-based law to one
that draws on the Convention.%® Mongolia also
introduced a comprehensive law on the protec-
tion of human rights of persons with disabil-
ities in 2016 that is based on the Convention
and provides extensive protection of the rights
of persons with disabilities.®® The Maldives has
introduced new legislation that draws on the
definitions and concepts of the Convention in
2010, not long after ratifying the Convention
(on 5 April) of that year.”® Malaysia introduced
its Persons with Disabilities Act, 2008 before it
ratified the Convention in 2010. The legislation
drew on some of the principal concepts and
definitions in the treaty and structured its cata-
logue of rights drawing on many of the rights in
the Convention.”

some provincial or city ordinances that use the Convention as a framework to guide their policy and practice. See “Policymaking” and
“Use of the Convention as a framework for policy and practice at city or local level” in Lim, S. and others, 2022.

% | ao People’s Democratic Republic, 2014, articles 2 and 3. See also Committee on the Rights of Persons with Disabilities, 2016d,

CRPD/C/LAO/1, para. 41.
61 See generally Zhang, W. and Y. Liu, 2022.

52 Committee on the Rights of Persons with Disabilities, 2012a, CRPD/C/CHN/CO/1, paras. 11-12.

% For example, the Measures for the Administration of Air Transport for Persons with Disabilities issued by the Civil Aviation Administration
of China in 2015 explicitly refer to the Convention and international practice as the background to the instrument and adopt the Convention
definition of “disability” in article 4. See China, 2015; Zhang, W. and Y. Liu, 2022.

%4 While the Committee on the Rights of Persons with Disabilities has commended this review process and many of the changes, it also
considers that, in a number of important respects, legislation and policy have not been brought into full compliance with the Convention.
See Committee on the Rights of Persons with Disabilities, 2012a, CRPD/C/CHN/CO/1.

% Committee on the Rights of Persons with Disabilities, 2017a, CRPD/C/ARM/CO/1, paras. 6 (c) and 8 (a) and (b)

% Armenia, 2021; Chilingaryan, A, 2021.

67 Bangladesh, 2013. Nuri, R.P.and others, 2021.
%8 Indonesia, 2016.

% Mongolia, 2016; Ganbat, 2017, pp. 233-238.

70 Committee on the Rights of Persons with Disabilities, 2018f, CRPD/C/MDV/1, paras. 16-17 and 21-28.

71 Malaysia, 2008. The Malaysian legislation adopts the definition of the Convention for “persons with disabilities” (although omitting the
phrase “on an equal basis with others”), “reasonable accommodation,” “communication” and other terms. In the Malaysian legislation, “on an
equal basis with persons without disabilities” appears six times: in the preamble and in the interpretation of “reasonable accommodation.”

It also appears in the provisions on access to cultural life; access to recreation, leisure and sport; and access to health. However, the Act
does not include the definition of discrimination on the basis of disability, nor provide for remedies; in fact, it includes a provision expressly

Other legislative reforms that seek to move-
away from the medical model to a social or hu-
man rights model have drawn on the concepts
and sometimes definitions contained in the
Convention but have not necessarily included
them in their full amplitude. In some cases,
revised legislation has retained language and
concepts that appear at odds with the Conven-
tion. For example, one State revised its earlier
medical model-based law on the protection of
persons with disabilities to a law that seeks to
orientate itself according to the Convention;
however, it covered only some of the areas
dealt with in the Convention’? and, despite

the legislative changes, the medical model is
still present throughout the legislation, with
emphasis on treating, curing and rehabilitating
persons with disabilities.”

Despite these and many other reviews and
revisions of existing general laws, there is

still a considerable way to go in achieving full
implementation of the Convention through
general laws on the rights of persons with
disabilities. A few States have made no amend-
ments to laws that predate the Convention and
have adopted inconsistent medical and welfare
models of disability or that do not cover all the
areas required by the Convention. And many
laws amended following the adoption of the
Convention still embody the medical model in
some respects.”*

Some States have recognized that their first
efforts at amending older legislation have not
gone far enough and have commenced or
flagged renewed efforts to ensure that general
laws on the protection of the rights of persons
with disabilities are in full compliance with the
Convention.” The reporting procedure under
the Convention and the dialogue with the
Committee offers an important opportunity for
the independent expert review of laws that may
assist States in future legislative amendments.
For this reason, timely ongoing reporting by
States parties under article 35 of the Conven-
tion, which for many ESCAP member States is
now entering its second round, is an important
opportunity for States to maintain close mon-
itoring of their implementation. Other inde-
pendent technical support to assist member
States in such reviews may also be available.”

E. Harmonization of sectoral
laws

Many States have introduced legislation specif-
ically on the protection of the rights of persons
with disabilities. Some States are revising

laws that provide for social or other forms of
support for persons with disabilities. However,
not all have carried the reform effort into the
amendment of sectoral laws that reflect the
Convention’s framework and principles. States
that have done so”” include those that have

excluding the liability of public officials and others for violations of the Act (section 41).
72 See United Nations Human Rights Council, Special Rapporteur on the rights of persons with disabilities, 2017, A/HRC/37/56/Add.1, para. 11

(Democratic People’s Republic of Korea).
73 |bid., para. 39.

74 Committee on the Rights of Persons with Disabilities, 2019h, CRPD/C/MMR/CO/1, paras. 5(b) and 6(b) (Myanmar); Committee on the
Rights of Persons with Disabilities, 2014c, CRPD/C/AZE/CO/1, paras. 8 and 9 (Azerbaijan); Committee on the Rights of Persons with
Disabilities, 2015¢, CRPD/C/COK/CO/1, para. 5 (Cook Islands) and Committee on the Rights of Persons with Disabilities, 2011, CRPD/C/
COK/1, para. 55; Committee on the Rights of Persons with Disabilities, 2012a, CRPD/C/CHN/CO/1, paras. 53 and 54 (Hong Kong, China);
Committee on the Rights of Persons with Disabilities, 2014d, CRPD/C/KOR/CO/1, paras. 6 and 7 (Republic of Korea); Committee on the Rights
of Persons with Disabilities, 2018g, CRPD/C/PHI/CO/1, paras. 6(a) and 7(a) (Philippines).

7S For example, Committee on the Rights of Persons with Disabilities, 2018d, CRPD/C/GEO/1 (Georgia). India, Republic of Korea and China are
other examples. See Dhariyal, T.D., 2022; Lim, S. and others, 2022; and Zhang, W. and Y. Liu, 2022.

76 See, for example, United Nations Development Programme (UNDP), 2020. The Federated States of Micronesia has also sought
ESCAP assistance to undertake a “comprehensive legislative review in order to identify gaps and align them with the Convention”.

See Federated States of Micronesia, 2022, para. 6.

77 See, for example, Committee on the Rights of Persons with Disabilities, 2018d, CRPD/C/GEO/1, paras. 13-17 (Georgia). Although the
national report recognized that there were areas in which the medical model still prevailed, concepts such as reasonable accommodation and
universal design had not been incorporated into domestic law, and there were other inconsistencies. However, the ongoing review of the
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extended reform into such areas as social
welfare and support,’® education,’”® health law
(in particular mental health law and guardian-
ship),® transportation,®" building regulation,®?
online broadcasting and media accessibility,®
and civil and criminal codes.?

Such large-scale reviews of legislation are
often complex and time-consuming exercises.
It is also the case that there must be ongoing
review — it is not a case of “set and forget.”
Nevertheless, full implementation of the Con-
vention requires review and amendment of
laws in all sectors where provisions involving
discrimination against persons on the ground
of disability are found or there is a need to
provide protection against discrimination
and ensure that reasonable accommoda-
tion is provided.

F. The Convention and the
language used to refer to
disability and persons with
disabilities

States parties’ general obligations under article
4 of the Convention and their specific obliga-
tions to combat stereotypes, prejudice and
harmful practices relating to persons with dis-
abilities under article 8.1.b extend to the avoid-
ance of language that denigrates persons with
disabilities. This includes the amendment of
existing laws that use outdated terminology to
refer to persons with disabilities. In the view of
the Committee on the Rights of Persons with
Disabilities, the continuing use of such terms,
which are often found in legislation enacted
many decades ago and seen around the world,
contributes to the perpetuation of stereotypes,
stigmatization and prejudice against persons
with disabilities.®® The language also reflects
concepts that are at odds with the concepts of
respect, personhood, equality, dignity and inclu-
sion that are fundamental to the Convention.
For example, the Committee has noted the

laws was included as a priority objective in the Governmental Action Plan on Human Rights 2016-2017. Similarly, the Russian Federation
amended 12 sectoral laws in the lead up to its 2012 ratification of the Convention, to align them more closely with the terms of the treaty.
See Committee on the Rights of Persons with Disabilities, 2014f, CRPD/C/RUS/1, para. 5.

78 For example, Australia introduced a National Disability Insurance Scheme to provide individualized support for persons with disabilities

to promote their inclusion and participation in society. See Australia, 2013.

7 See, for example, Thailand, 2008.

8 See, for example, the State of Victoria (Australia), which adopted a new Guardianship and Administration Act 2019 (Victoria) designed to
bring the law in that jurisdiction into conformity with the Convention. See Australia, Victoria, 2019.

81 See, for example, the initiatives to increase accessibility in the Republic of Korea in the form of the Act on the Promotion of the
Transportation Convenience of Mobility Disadvantaged Persons and the Act on Guarantee of Promotion of Convenience of Persons
with Disabilities, the Aged, Pregnant Women, Etc. See “Accessibility” and “Transportation accessibility” in Lim, S. and others, 2022.

82 See, for example India, Ministry of Urban Development, 2016: The Harmonised Guidelines and Space Standards for Barrier-Free Built
Environment for Persons with Disabilities and Elderly Persons (2016) made pursuant to Rules under the Rights of Persons with Disabilities
Act, 2016. See also “Accessibility” and “Steps taken by the Governments and authorities for the creation of barrier-free environments” in

Dhariyal, T.D., 2022.

8 For example, Thailand, which adopted several laws to ensure access by persons with disabilities to online public information and services
and the digital economy. See Committee on the Rights of Persons with Disabilities, 2012b, CRPD/C/THA/1, paras.29-36; Srisom, S. and

others, 2022.

84 For example, articles 21 and 22 of the Civil Code of China adopted in 2020 replaced references to “mental patients” in earlier legislation
relating to legal capacity in an effort to bring the law into compliance with the Convention. See China, 2020; Zhang, W. and Y. Liu, 2022.

85 Examples include Committee on the Rights of Persons with Disabilities, 2017b, CRPD/C/IRN/CO/1, paras. 8(c) and 9(a) (Iran (Islamic
Republic of)); Committee on the Rights of Persons with Disabilities, 2014d, CRPD/C/KOR/CO/1, paras. 15 and 16 (Republic of Korea);
Committee on the Rights of Persons with Disabilities, 2012a, CRPD/C/CHN/CO/1, paras. 15 and 16 (China); and Committee on the Rights

of Persons with Disabilities, 2018g, CRPD/C/PHI/CO/1, paras. 6(c) and 7(a) (Philippines). The United Nations Special Rapporteur on the
human rights of persons with disabilities has also commented on the use of such terms. See United Nations Human Rights Council,

Special Rapporteur on the rights of persons with disabilities, 2017, A/HRC/37/56/Add.1, para. 26 (Democratic People’s Republic of Korea)
(referring to the use, in various pieces of legislation, of such terms as “dumb, incapable, insane, cripples and invalids”). It also noted that the
translation of the phrase “persons with disabilities” into Russian as “invalidi” “does not reflect the human rights model.” See Committee on the
Rights of Persons with Disabilities, 2018i, CRPD/C/CO/RUS, paras. 7-8 (Russian Federation).

need to remove from legislation such deroga-
tory terms as “mentally ill, insane, retarded,
criminal lunatic and lunatic.”®

Many States have taken steps to remove this
sort of terminology from their laws. For example,
in its response to a written question about
the presence of derogatory language in its
legislation from the Committee on the Rights
of Persons with Disabilities, the Govern-
ment of Tirkiye stated that it had reviewed

its legislation and replaced such derogatory
terminology in 87 laws and nine decree laws
with the phrase “persons with disabilities."®”
Similarly, following the adoption of a new law
on the rights of persons with disabilities in
2018 that was based on the Convention, the
relevant ministry in Azerbaijan prepared a
range of amendments to existing laws that
would remove offensive terms from other laws
and replace them with more neutral language.®®
In response to the Committee’s expression of
concern about the continuing use of derogato-
ry terms in its legislation, Iran (Islamic Republic
of) provided details of specific measures that it
had undertaken to work towards removing such
terminology and ensuring that any replace-
ments were consistent with the Convention.®
Nonetheless, there continues to be instances
in which such language is used in statutes
dealing with specific areas, for example,
mental health, the civil code, criminal law®°
and marriage law. This underlines the impor-
tance of a comprehensive review of all laws,
not just the amendment of those general

laws affecting the rights of persons with
disabilities or dealing with social welfare,
protection and other forms of support for
persons with disabilities.

Related to the general obligations of States un-
der article 8 of the Convention to raise aware-
ness, the Committee on the Rights of Person
with Disabilities has regularly drawn attention
to the need for States parties to take concrete
and continuous steps to strengthen aware-
ness-raising and, in particular, “to reinforce
the positive image of persons with disabilities
as holders of human rights.”" These efforts
should extend to government officials, mem-
bers of parliament, the media and the general
public (and should include information about
the Convention).*?

8 Examples include Committee on the Rights of Person with Disabilities, 2019h, CRPD/C/MMR/CO/1, paras. 5(c) and 6(c) (Myanmar);
Committee on the Rights of Persons with Disabilities, 2018b, CRPD/C/TUR/Q/1, para. 2 (Turkiye).

87 Committee on the Rights of Persons with Disabilities, 2019a, CRPD/C/TUR//Q/Add.1, para. 3.

8 Committee on the Rights of Persons with Disabilities, 2019i, CRPD/C/AZE/2-3, paras. 12 and 24.

8 Committee on the Rights of Persons with Disabilities, 2021a, CRPD/C/IRN/FCO/1 (15 September 2021), paras. 2-14.

% For example, the use of the term “unfit to plead” or of “unsound mind” in criminal law, which can lead to indefinite detention of persons with

psychosocial disabilities. See Finch, K., 2022.

9 Committee on the Rights of Persons with Disabilities, 2014d, CRPD/C/KOR/CO/1, para. 16 (Republic of Korea). See also Committee on

the Rights of Persons with Disabilities, 2015b, CRPD/C/MNG/CO/1, paras. 20 - 21 (Mongolia); Committee on the Rights of Persons with
Disabilities, 2018b, CRPD/C/NPL/CO/1, paras. 15 - 16 (Nepal); Committee on the Rights of Persons with Disabilities, 2015e, CRPD/C/TKM/
CO/1, paras. 15 -16 (Turkmenistan); and in relation to a State that is not party to the Convention on the Rights of Persons with Disabilities but
is party to the Convention on the Rights of the Child, see Committee on the Rights of the Child, 2017, CRC/C/BTN/C0/3-5, para. 32 (g) (Bhutan
should “undertake awareness-raising campaigns aimed at government officials, the public and families to combat the stigmatization of and
prejudice against children with disabilities and promote a positive image of such children”).

92 Committee on the Rights of Persons with Disabilities, 2014d, CRPD/C/KOR/CO/1, para. 16.
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RECOMMENDATIONS

1. ESCAP member States should:

A.

Integrate the human rights model of
disability as the foundational prin-
ciple of disability-specific laws, and
other sectoral laws, including criminal
laws and civil laws such as family and
marriage laws.

Review laws that pre-date the Con-
vention and its ratification by the
respective State party, to pursue the
harmonization of those laws with the
Convention.

Tackle ableism in its diverse forms as
the root of barriers to the meaningful

participation of persons with disabili-
ties, including by the following:

(a) Identify terminology that under-
mines the dignity of persons with
disabilities and constitutes enor-
mous hidden but real barriers
to their participation in society
which are:

(i) Widely used in national and
local languages and cultures;
(ii) Laws and policies;

(b) Engage with persons with dis-
abilities and experts in language
and culture to develop Conven-
tion-compliant terminology in
national and local languages;

(c) Engage media practitioners, ed-
ucation authorities, influencers
and other key actors in shaping
and perpetuating new Conven-
tion-compliant national and local
terminology and cultural stereo-
types.

D. Establish, at central and subnational
levels, in parliaments (or equivalent
decision-making bodies) appropriate
committees, procedures and expert
groups to scrutinize legislation and
policy for consistency with the Con-
vention, and propose related amend-
ments based on the human rights
model of disability.

2. ESCAP should, on request and in collabo-
ration with OHCHR, other members of the
United Nations system and other relevant
bodies, support member States in under-
taking the above actions.
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A. Obligation to legislate and
the Convention definition of
discrimination on the ground
of disability

Article 5.2 of the Convention obliges States
parties to “prohibit all discrimination on the
basis of disability and guarantee to persons
with disabilities equal and effective legal pro-
tection against discrimination on all grounds.”
A prohibition of disability discrimination may
appear in the constitution of a State in the
form of a general guarantee of equality or a
specific reference to disability, in a general law
on the rights of persons with disabilities orin a
specific piece of disability discrimination law,
or disability discrimination might be included
as part of a general anti-discrimination law or
human rights law. In addition, there may be
laws relating to particular sectors that provide
supplementary protection against discrimina-
tion in that area, for example, in employment,
education, access to goods, services and facili-
ties or other areas of social life.

B. Constitutional guarantees

The inclusion of a reference to equality and
non-discrimination on the ground of disability

in a constitutional document is a symbolic affir-
mation of the equality, dignity and full inclusion
of persons with disabilities in a society. It may
also make more rigorous the level of scruti-

ny applied by courts to legislative and other
measures based on disability. The constitu-
tions of most ESCAP member States contain
guarantees of equality; they may be general or
they may specify particular groups or charac-
teristics that are given protection, for example,
sex, ethnicity, religion, property or birth status,
among others. These are often supplemented
by a general category of “other status.” The
constitutions of some ESCAP member States
also contain an explicit guarantee of equality or
non-discrimination on the ground of disability.*®

Many constitutions contain provisions indicat-
ing that measures taken to redress the disad-
vantage faced by “disadvantaged groups” in
general or persons with disabilities in partic-
ular are not to be considered discrimination.
Indeed, some constitutions require that such
measures be taken. Many constitutions also
include obligations on the State to ensure
social support for persons with disabilities who
are unable to support themselves. Neverthe-
less, even where disability is not specifically
mentioned as a prohibited ground of discrimi-
nation, courts in numerous countries have held
that disability falls within general guarantees of

% Armenia, 2015, article 29; Fiji, 2013, article 26(3)(a); Kyrgyzstan, 2016, article 16(2); Maldives, 2008, article 17(a); Nepal, 2017, article 18(2);
and Thailand, 2017, article 27 (3). See “Equality and non-discrimination” in Srisom, S. and others, 2022. In Azerbaijan, amendments were made
to the Constitution in a nationwide referendum in September 2016. These added section VI to article 25 of the Constitution: “VI. Persons

with disabilities enjoy all rights and bear duties enshrined in this Constitution, except for the rights and duties which are difficult for them

to be implemented due to their disabilities.” Azerbaijan, 1995 (amended in 2016), article 25 (VI); Committee on the Rights of Persons with

Disabilities, 2019¢c, CRPD/C/AZE/2-3, para. 22.
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equal protection or within open-ended catego-
ries, such as “other status.”* Persons with dis-
abilities have also successfully invoked other
constitutional rights, for example, the right to
vote, in challenging the denial of their rights.*®

The process of constitutional amendment
varies from State to State. In some cases,
amendment may be legally and politically less
complex than in others. Since the adoption of
the Convention, some Asian and Pacific States
have amended their constitutions specifically
to include disability, either as a specific amend-
ment®® or as part of the adoption of a new con-
stitution.”” Nonetheless, States should consid-
er the inclusion of disability on the ground of
prohibited discrimination in their constitutions
when opportunities for constitutional reform
present themselves. Courts should be encour-
aged to interpret general guarantees of equality
as extending to equality on the basis of disabil-
ity where they have not already done so.

Even where constitutional guarantees of equali-
ty and non-discrimination on the ground of
disability are present and can be of symbolic,
political and legal importance, more detailed
legislation will be required to make those
guarantees and the rights in the Convention
enforceable in law and practice at the national
level. Accordingly, the enactment of discrimina-
tion legislation is required to give effect to the
obligations in article 5 and other provisions of
the Convention.

C. The scope of the obligation
to prohibit discrimination on
the basis of disability

“Discrimination on the basis of disability” is
defined in article 2 to mean:

any distinction, exclusion or
restriction on the basis of dis-
ability which has the purpose or
effect of impairing or nullifying
the recognition, enjoyment or
exercise, on an equal basis with
others, of all human rights and
Jundamental freedoms in the
political, economic, social, cul-
tural, civil or any other field. It
includes all forms of discrimina-
tion, including denial of reason-
able accommodation ....

The Committee on the Rights of Persons with
Disabilities has provided detailed guidance on
the extent of obligations of States parties in rela-
tion to equality and non-discrimination under the
Convention in General comment No. 6 (2018).%®
The obligation to prohibit disability discrimi-
nation requires that the prohibition cover the
following:

* Direct and indirect discrimination on the
basis of disability;*

* Intersectional and multiple forms of discrim-
ination,’® including on the basis of disabil-
ity and sex, age, ethnicity, religion, gender
identity, sexual orientation, rural or urban
residence, and any other status;™"

* Denial of reasonable accommodation as a
form of discrimination;

* Harassment on the basis of disability;

* Discrimination on the basis of present, past,
disposition to disability in the future and
imputed disability;%?

¢ Discrimination by association;

¢ Discrimination in all fields of social life and
not be limited to fields, such as employment,
education, and access to goods, services
and facilities;

¢ Discrimination by public and private actors;

* Provision for available and effective individu-
al and, where appropriate, systemic reme-
dies for discrimination.

Article 5.4 of the Convention provides that
specific measures “which are necessary to
accelerate or achieve de facto equality of
persons with disabilities are not to be consid-
ered discrimination.” Indeed, such measures
are required as part of the positive obligations
of States parties to the Convention and many
Asian and Pacific States have adopted such
measures. Article 6 recognizes that women
and girls with disabilities are subject to multi-
ple or intersectional discrimination and obliges
States to take measures to address these
forms of discrimination.

D. Efforts to give effect to
the Convention obligation
to prohibit disability
discrimination

Some Asian and Pacific States that are parties
to the Convention have not yet adopted legisla-
tion prohibiting discrimination on the basis of
disability. However, many member States have
done so, although inclusion of all the features
noted above is not common.'® While some of
these laws existed prior to the Convention,
many are new or substantially so. Older laws
have been revised to bring them into line with
the Convention.

States have adopted a variety of legislative
strategies to embed protection against dis-
crimination on the basis of disability in their
legislation, sometimes combining these ap-
proaches to ensure effective and comprehen-
sive coverage:

* Inclusion of anti-discrimination guarantees,
both general and in relation to specific sec-
tors, in laws protecting the rights of persons
with disabilities;

* Adoption of specific disability anti-discrimi-
nation laws;

* Inclusion of disability as a prohibited basis
for discrimination in general anti-discrimina-
tion laws;

* Inclusion of disability, along with other
grounds, as prohibited bases for discrimina-
tion in sectoral laws, such as labour or em-
ployment laws or laws relating to education.

9 See also Committee on the Rights of Persons with Disabilities, General comment No. 3 (2016f), CRPD/C/GC/3, para. 17.

% For example, Committee on the Rights of Persons with Disabilities, 2018d, CRPD/C/GEO/1 (Georgia), CRPD/C/GEO/1, para. 61 (reference
by State party to the 2014 decision of the Constitutional Court in Irakli Kemoklidze and David Kharadze v Parliament of Georgia); Sri Lanka,
Supreme Court of Sri Lanka, 2019 (guarantee of equality that did not specifically list disability as a prohibited ground of discrimination,
nonetheless applied to disability). For a wide-ranging discussion of the generous approach of the Indian courts to drawing on constitutional
and statutory guarantees and the Convention to protect the rights of persons with disabilities. See “Courts and tribunals” and “Constitutional
and legislative protection” in Dhariyal, T.D., 2022.

% See, for example, the decisions of the Tokyo District Court and the Indonesian Constitutional Court referred to in Chapter 6. B. Links
between guardianship and mental health legislation and other legislative frameworks.

% For example, Azerbaijan. See Committee on the Rights of Persons with Disabilities, 2019¢, CRPD/C/AZE/2-3, para. 22.

97 For example, Nepal, 2017.

% Committee on the Rights of Persons with Disabilities, 2018c, CRPD/C/GC/6. See also the report on this subject by the United Nations
Office of the High Commissioner for Human Rights (2016). The Committee has also provided specific guidance in relation to discrimination

against women and girls with disabilities that reflects the specific gender-based violations that they face. See Committee on the Rights of
Persons with Disabilities, General comment No. 3 (2016f), CRPD/C/GC/3.

190 See Committee on the Rights of Persons with Disabilities, General comment No. 3 (2016f), CRPD/C/GC/3, paras. 4 and 16. In comments
made in the context of discrimination against women and girls with disabilities but of broader application, the Committee noted: “Multiple
discrimination refers to a situation in which a person experiences discrimination on two or more grounds, leading to discrimination that is
compounded or aggravated. Intersectional discrimination refers to a situation where several grounds interact with each other at the same
time in such a way as to be inseparable. Grounds for discrimination include age, disability, ethnic, indigenous, national or social origin, gender
identity, political or other opinion, race, refugee, migrant or asylum seeker status, religion, sex and sexual orientation.” Ibid., para. 4 (c). The list
of bases of multiple and intersectional forms of discrimination is not exhaustive.

101 For example, Committee on the Rights of Persons with Disabilities, 2019h, CRPD/C/MMR/CO0/1, para. 12(a) (Myanmar); Committee on the
Rights of Persons with Disabilities, 2019f, CRPD/C/AUS/C0/2-3, paras. 9-10(a) (Australia) (multiple and intersectional discrimination).

102 Committee on the Rights of Persons with Disabilities, 2015¢c, CRPD/C/COK/CO/1, para. 10(b).

93 A list of many of the laws prohibiting disability discrimination in employment in force in ESCAP member States as of 2020 appears in table
2in ESCAP, 2021b, pp. 6 -7.
104 For example, anti-discrimination laws in Australia (Australia, 1992) and Hong Kong, China (Hong Kong, China, 1996) and the Magna Carta

of Persons with Disabilities of the Philippines (Philippines, 1992) and the Persons with Disabilities Empowerment Act B.E. 2550 of Thailand.
(Thailand, 2013; 2007).
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The Committee on the Rights of Persons with
Disabilities has recommended that States
consider including the article 2 definition of
discrimination on the basis of disability in
legislation; some States have done this.’ It

is also desirable that there be consistency of
definition and approach across different pieces
of legislation where States deal with disability
discrimination in different overlapping or com-
plementary laws, for example, ensuring that the
concept of reasonable accommodation is men-
tioned specifically where disability is included
as a prohibited basis for discrimination in gen-
eral anti-discrimination laws covering multiple
grounds of prohibited discrimination.

Protection against discrimination on the basis
of disability appears in most of the recent
general laws on the rights of persons with
disabilities, including the abovementioned.
Other examples of post-Convention disability
discrimination laws include the Law on Persons
with Disabilities, 2010 of Viet Nam,'% the Act
on the Prohibition of Discrimination against
Persons with Disabilities and Remedy against
Infringement of Their Rights, 2007 of the
Republic of Korea'”” and the Rights of Persons
with Disabilities Act, 2018 of Fiji."% There are
also some disability anti-discrimination laws
enacted before the adoption of the Convention
that have not been substantially amended to
align them more closely with it."%°

Other Asian and Pacific States have included
disability as a prohibited ground of discrimina-

tion in general anti-discrimination statutes. For
example, in 2014, Georgia adopted a consolidated
anti-discrimination law that covered several
grounds of discrimination, including disability,
which was amended some years later to more
closely align it with the Convention. ™ In 2020,
Armenia adopted the Law on Ensuring Equality
before the Law that includes disability as a
prohibited basis for discrimination and draws
on Convention concepts and definitions.™
However, in several other cases, legislation
does not include a definition of “discrimination
on the basis of disability."1?

While these laws endeavour to give effect

to the Convention’s obligations in relation to
prohibition of discrimination, there are some
features in them that still do not give full effect
to the Convention. For example, few laws
explicitly prohibit intersectional forms of dis-
crimination where disability forms part of the
discrimination.® In addition, while the anti-dis-
crimination laws adopted generally prohibit
direct discrimination, they often fail explicitly to
cover indirect discrimination. Some laws apply
to public authorities but do not explicitly apply
to the acts of private or non-State actors or to
all the areas covered by the Convention. While
“reasonable accommodation” is referred to in
many laws and the definition of that term in the
Convention is often included in them, laws fre-
quently do not explicitly stipulate that a denial
of reasonable accommodation is itself a form
of disability discrimination.’*

195 Examples include Fiji, 2018 and the Lao People’s Democratic Republic, 2014.

106 VViet Nam, 2010.

197 Republic of Korea, 2007. Note: between March 2008 and December 2020, there were 16 amendments to the 2007 Act, including three

amendments in 2017.
108 Fiji, 2018.
199 Australia, 1992; Hong Kong, China, 1996.

10 See Committee on the Rights of Persons with Disabilities, 2018d, CRPD/C/GEQ/1, paras. 32-33.

" Armenia, 2020.

12 For example, Committee on the Rights of Persons with Disabilities, 2017b, CRPD/C/IRN/CO/1, para. 12(a) (Iran (Islamic Republic of));

Malaysia, 2018, section 2.

13 One exception is the Decree on Persons with Disabilities of the Lao People’s Democratic Republic. This provides that “Disabled persons. . .
shall have absolute equality to non-disabled persons before the law” and also includes the prohibition of intersectional dimensions of
discrimination against persons with disabilities by referring to “gender, age, race, ethnicity, language, beliefs, religion, because of their

disability and economic, cultural and social status” (article 9).

4 For example, Committee on the Rights of Persons with Disabilities, 2018i, CRPD/C/RUS/CO/1, paras.13-14 (Russian Federation).

There are States that still have no general
legislative protection against discrimination on
the basis of disability — not as part of a law on
the rights of persons with disabilities, a general
anti-discrimination law or a specific disability
anti-discrimination law."™ This is inconsis-
tent with the obligations to prohibit disability
discrimination under the Convention, notwith-
standing the view of some of those States
that their laws are consistent with the treaty.'®
The area of disability anti-discrimination laws
appears to offer opportunities for substantial
further progress in harmonizing national laws
with the Convention.

E. Non-discrimination
guarantees in specific areas

There are many examples of laws that regulate
a particular area and guarantee protection
against discrimination on specific grounds,
once again, not often including disability spe-
cifically. For example, the Law on Civil Proce-
dure of the Lao People’s Democratic Republic
guarantees equality before the law and before
the courts “irrespective of . . . gender, race,
ethnicity, socio-economic status, language,
educational level, occupation, beliefs or [other]
factors.”""” In the Lao People’s Democratic
Republic’s Decree on Persons with Disabilities,
the grounds of discrimination are extended to
include disability: “Disabled persons . . . shall
have absolute equality [with] non-disabled per-
sons before the law.” The provision also makes
clear the prohibition of intersectional dimen-
sions of discrimination against persons with
disabilities by referring to “gender, age, race,

15 For example, Singapore and Brunei Darussalam.

ethnicity, language, beliefs, religion, because
of their disability and economic, cultural and
social status” (article 9).

F. Reasonable accommodation

The concept of “reasonable accommoda-
tion” is central to the concept of equality and
non-discrimination under the Convention. The
obligation to afford reasonable accommoda-
tion is an obligation that applies in all areas
covered by the Convention. It is not limited to
employment, education or transportation.

Providing reasonable accommodation involves
making changes to structures or arrangements
to remove the barriers that prevent a particular
individual from accessing premises, transport,
other facilities, services or other opportunities
on an equal basis with others.® Article 2 of the
Convention defines “reasonable accommoda-
tion” to mean:

necessary and appropriate
modification and adjustments
not imposing a disproportionate
or undue burden, where needed
in a particular case, to ensure

to persons with disabilities the
enjoyment or exercise on an
equal basis with others of all
human rights and fundamental
freedoms.

6 The initial report of Singapore refers to the guarantees of equality under article 12 of its Constitution and notes that “the rights of persons
with disabilities are protected under the Constitution as well as in other legislation like the Women'’s Charter and the Penal Code,” as well as its
Mental Capacity Act, building regulations and other laws and policies. See Committee on the Rights of Persons with Disabilities, 201643,
CRPD/C/SGP/1, paras. 64-101, especially at paras. 64 and 91. Brunei Darussalam has yet to submit its initial report due in 2018.

The United States Department of State noted in its 2021 report on human rights practices that, in Brunei Darussalam, “the law does not
prohibit discrimination against persons with disabilities or mandate accessibility or the provision of most public services, although it was

also noted that “all person regardless of disability, however, receive the same legal rights...”. See United States Department of State, 2022.

117 Committee on the Rights of Persons with Disabilities, 2016d, CRPD/C/LAO/1 para. 456. Similar lists of prohibited grounds of discrimination
(not including disability) also appear in the Law on the People’s Courts (article 6(1)) and article 6 of the Penal Law.

See United States Department of State, 2022.

18 Committee on the Rights of Persons with Disabilities, General comment No. 2 (2014b) CRPD/C/GC/2, para. 25: “accessibility is related to

groups, whereas reasonable accommodation is related to individuals.”
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The definition of “discrimination on the basis
of disability” in article 2 of the Convention
states explicitly that such discrimination in-
cludes “denial of reasonable accommodation.”
Accordingly, legislation and policies that seek
to ensure equality and non-discrimination on
the basis of disability must include a denial of
reasonable accommodation in their definition
of discrimination on the basis of disability. The
Committee has urged States parties to provide
explicitly in their legislation that denial of rea-
sonable accommodation is discrimination®
and has also recommended that detailed guid-
ance on determining what reasonable accom-
modation requires be included in legislative or
non-legislative guidelines.

Many legislative reforms in the Asian and Pacif-
ic region have included adoption of the con-
cept of reasonable accommodation. In some
cases, the laws have included the definition of
discrimination on the basis of disability con-
tained in the Convention but have not explicitly
provided that denial of reasonable accommo-
dation is discrimination (although as a matter
of interpretation, these laws may be interpreted
to achieve that result).’

In a significant number of cases, legislation
has stated explicitly that denial of reasonable
accommodation constitutes discrimination on
the basis of disability and, in some instances,
the legislation has also included the Conven-
tion’s definition of reasonable accommodation.
For example, section 27 (1) of Fiji's Rights of
Persons with Disabilities Act, 2018 defines
“discrimination on the basis of disability” in the

as defined in the Convention. The law also
explicitly applies the concept across several ar-
eas, including employment and education. Sim-
ilarly, India’s Rights of Persons with Disabilities
Act, 2016 defines discrimination in terms of the
Convention (section 2 (h)), including denial of
reasonable accommodation (also defined in
the same terms as in the Convention, section

2 (y)). The law imposes a broad obligation on
the Government to ensure reasonable accom-
modation generally for persons with disabilities
and explicitly states the obligation applies

in the fields of education (section 16 (iii)),
employment (section 20 (2)) and accessibility
(section 65 (2)(e)).

In many cases, even where reasonable ac-
commodation is referred to, no definition or
explanation is included in the legislation or
indication of how a person goes about decid-
ing whether a particular accommodation is
reasonable, although administrative guidance
may be available.’? Nonetheless, some laws
do provide guidance on how one determines
whether a requested accommodation is rea-
sonable. For example, a few laws indicate how
one determines whether a requested accom-
modation would involve a “disproportionate
or undue burden”. Section 4 of the Disability
Discrimination Ordinance, 1996 of Hong Kong,
China, uses the term “unjustifiable hardship”
to describe the disproportionate or undue bur-
den included in the Convention’s definition of
reasonable accommodation. When assessing
whether a requested accommodation would
impose such a burden, the law requires that
“all relevant circumstances of the particular

* Reasonableness of any accommodation
to be made available to a person with a
disability;

*  Nature of the benefit or detriment likely
to accrue or be suffered by any persons
concerned;

*  Effect of the disability of a person con-
cerned;

*  Financial circumstances of and the esti-
mated amount of expenditure (including
recurrent expenditure) required to be made

by the person claiming unjustifiable hard-
ship.’?®

G. Remedies

The disability-rights or anti-discrimination

laws of many States provide for remedies
when a complaint of discrimination on the
basis of disability or the violations of a person
with disabilities is lodged. These may include
access to conciliation processes to produce a
mediated or conciliation settlement,'?* binding
administrative remedy through such a body

as a national human rights commission,'?®
through ombuds procedures or through a spe-
cialized body, such as the Office of the Chief
Commissioner for Persons with Disabilities

or the corresponding State Commissioners in
India.’?® Or they may involve access to the regu-
lar or specialized courts and tribunals (such

as the labour court) to obtain a binding judicial
remedy. In many, though not all, countries with
constitutional protection, remedies can also be

sought from the courts to obtain judgements
upholding the rights of persons with disabilities
and ordering specific remedy.'?” In other coun-
tries where there are constitutional guarantees
of the rights of persons with disabilities, the
guarantee only becomes legally enforceable
when it is translated into legislation.

Legislative schemes that provide for individual
remedies and rely on persons with disabili-
ties to report their individual cases have been
recognized as inadequate in many situations
to achieve remedies for individuals because of
the barriers they face in accessing justice and,
in particular, to remedy systemic and structural
discrimination on the basis of disability. Ac-
cordingly, it is important to provide for remedial
or regulatory options that will provide support
to individuals in the form of easily accessible
procedures, financial and other assistance in
the preparation of complaints before adminis-
trative and judicial bodies (including the power
of a body, such as a national human rights
institution, to pursue a case on behalf of an
aggrieved person or to litigate test cases) as
well as to confer power on standing or ad hoc
bodies'® to undertake public inquiries into
systemic and structural discrimination,’?® on
their own initiative, on the basis of complaints
received or when a matter is referred to them
by the government.

terms used in article 2 of the Convention and case are to be taken into account,” including
provides in section 27 (2) that discrimination the following:
includes denial of reasonable accommodation,

1° Committee on the Rights of Persons with Disabilities, 2014e, CRPD/C/NZL/CO/1, paras. 11 and 12 (New Zealand); Committee on the
Rights of Persons with Disabilities, 2017a, CRPD/C/ARM/CO0/1, paras. 7(b) and 8 (b) (Armenia); Committee on the Rights of Persons with
Disabilities, 2012a, CRPD/C/CHN/CO/1, paras. 11 and 12 (China).

20 Committee on the Rights of Persons with Disabilities, 2014e, CRPD/C/NZL/CO/1, paras. 11 and 12 (New Zealand).

21 Committee on the Rights of Persons with Disabilities, 2017a, CRPD/C/ARM/CO/1, para. 7(b) (Armenia). This appears to have been
remedied by the adoption of the Law on the Protection of the Rights of Persons with Disabilities in 2021, which includes a definition of
reasonable accommodation and stipulates that a failure to provide it is a form of discrimination; these did not appear in earlier drafts of
the law. See Armenia, 2021. See also Committee on the Rights of Persons with Disabilities, 2015¢c, CRPD/C/COK/C0/1, paras.

9 and 10 (Cook Islands).

122 See, for example, the guidance provided in New Zealand Ministry for Social Development, 2017.

23 The provision derives from section 11 of the Australian Disability Discrimination Act, 1992 (Commonwealth), which also provides that the
burden of proving that undue hardship would result from a requested accommodation lies on the person claiming that this would be the case:
section 11(2).

24 For example, Australia and Hong Kong, China, in several areas covered by the anti-discrimination legislation. In some instances, cases that
have not been conciliated may then be taken to court for a hearing.

125 See, for example, “Constitutional and legal protections” and “Impact of the laws and available remedies” in Lim, S. and others, 2022.

126 See “National human rights institutions and other redress mechanisms” in Dhariyal, T.D., 2022 for a detailed discussion of the work of the
Chief Commissioner for Persons with Disabilities and the State Commissioners for Persons with Disabilities in India.

127 See Dhariyal, T.D., 2022.

128 Examples of a standing body include the Australian Human Rights Commission (https://humanrights.gov.au/) and of an ad hoc body the
Australian Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability
(https://disability.royalcommission.gov.au/about-royal-commission). See Finch, K., 2022.

129 See the discussion of the range of options in the Australian Human Rights Commission, 2021, pp. 143-163. The Office of the Chief Com
missioner for Person with Disabilities in India has a wide-ranging power to take up complaints on its own initiative (suo motu), and its orders
have the same binding legal effect as the orders of a court. See Dhariyal, T.D., 2022. The National Human Rights Commission of the Republic
Korea has a broad jurisdiction to receive complaints and undertake inquiries into violations of the rights of persons with disabilities as well as
to recommend remedies and has been active in exercising these powers. See “Constitutional and legal protections” and “Impact of the laws
and available remedies” in Lim, S. and others, 2022.
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RECOMMENDATIONS

To ensure the harmonization of their
national laws with the Convention where
they have not already done so, govern-
ments in the ESCAP region should ensure
that their legislation and other forms of
binding legal regulation:

A. Prohibit discrimination on the basis
of disability using the definition of
these terms as the basis for their
legislative provisions: disability,
discrimination on the basis of dis-
ability, and other relevant terms in the
Convention;

B. Specify explicitly in domestic legisla-
tion that denial of reasonable accom-
modation is in itself a form of dis-
crimination on the basis of disability
and draw on the definition of “reason-
able accommodation” contained in
article 2 of the Convention;

c. Extend the prohibition of disability-re-
lated discrimination to cover:

(a) Multiple and intersecting forms
of discrimination, reflecting the
intersection of disability with
other parameters, including but
not limited to age and gender;

(b) All areas covered by the
Convention;

(c) Indirect discrimination.

2. ESCAP members and associate members

should ensure that:

A. All laws that provide protection against
discrimination on the basis of disability
explicitly provide for prompt, accessible
and effective remedies, including judi-
cial, administrative or other appropriate
remedies, available against both public
and private bodies and persons;

B. National human rights institutions or
equivalent bodies have the power to
undertake inquiries into systemic and
structural discrimination against per-
sons with disabilities by either public
bodies or private actors and are em-
powered to make recommendations
and, where appropriate, to impose
meaningful regulatory sanctions for
such discrimination;

c. Therights of persons with disabil-
ities and the barriers they face in
accessing justice are included in both
basic and ongoing judicial and legal
education as well as in the training
of all other professions and groups
involved in the civil, criminal and ad-
ministrative justice systems, with the
involvement of persons with disabil-
ities as trainers in these education
and training activities.™?°

3. ESCAP should, in cooperation with part-

ners, convene subregional and regional
judicial colloquia to provide judicial offi-
cers with the opportunity to learn more
about the Convention on the Rights of
Persons with Disabilities and the work of
the Committee on the Rights of Persons
with Disabilities and to share experienc-
es in relation to the implementation of
the Convention and other human rights
treaties for application in their national
courts.

130 See, for example, Committee on the Rights of Persons with Disabilities, 2019f, CRPD/C/AU/CO/2-3, para. 26(f) (Australia).
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A. The standard: moving from
substitute decision-making to
supported decision-making

One of the most challenging areas for har-
monization of national legislation with the
Convention is ensuring the recognition of the
legal capacity of persons with disabilities and
their right to exercise decision-making powers
in relation to all aspects of their lives. This
requirement is relevant to most articles of the
Convention; however, article 12 is its anchor.

Article 12 of the Convention affirms that every
person with disabilities is entitled to be recog-
nized as a person before the law and to enjoy
legal capacity on an equal basis with others in
all areas of life. This is a fundamental provision
of the Convention. It is a response to historical
and continuing discrimination against persons
with disabilities that has, on the basis of their
disability, denied them legal capacity and the
opportunity to exercise it and has given rise to
challenges relating to its scope and implementation.

The Convention seeks to remove such discrim-
ination, which can be seen predominantly in
laws that remove legal capacity or the power
to exercise it from a person with disability and
transfer it to another person who makes deci-
sions on behalf of a person with disability, of-
ten by reference to what that decision-making
person considers to be “in the best interests”

of the person with disability. This is known as
“substitute decision-making”. Such legislative
discrimination occurs most often in relation

to those who live with cognitive or intellectual
impairment or psychosocial disabilities, al-
though such discrimination may also extend to
persons with sensory or physical disabilities.™’
These systems of substitute decision-making
have a particular impact on women, as the
Committee on the Rights of Persons with Dis-
abilities has noted:

6 Women with disabilities, more

often than men with disabilities
and more often than women
without disabilities, are denied
the right to legal capacity. Their
rights to maintain control over
their reproductive health, in-
cluding on the basis of free and
informed consent, to found a
family, to choose where and
with whom to live, to physical
and mental integrity, to own
and inherit property, to control
their own financial affairs and
to have equal access to bank
loans, mortgages and other
forms of financial credit are often
violated through patriarchal
systems of substituted deci-

sion—making.99 132

131 Committee on the Rights of Persons with Disabilities, General comment No. 1 (2014a), CRPD/C/GC/1, para. 9.
32 Committee on the Rights of Persons with Disabilities, General comment No. 3 (2016f), CRPD/C/GC/3, para. 51.
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Substitute decision-making is based on as-
sumptions and stereotypes about the capacity
of persons with disabilities that are reflected in
laws relating to guardianship, civil law capacity,
the right to marry and have a family, sexual

and reproductive rights, the right to liberty,

the right to consent to medical treatment and
the right to vote and stand for office, among
others.’® For example, one national human
rights institution noted in a report submitted to
the Committee on the Rights of Persons with
Disabilities that there were more than 200 laws
and regulations in its jurisdiction that denied
access to certain qualifications or jobs or
limited their continuation in those jobs because
persons with disabilities were under the guard-
ianship system.* The situation is similar in
many States, where classifications made under
one law become a basis for discrimination or
ineligibility under many other laws.

The Convention rejects such assumptions and
requires States parties to adopt an approach
that starts with an assumption of a person’s
possession of full capacity. It also rejects
assumptions that a person’s power to exercise
that capacity is completely displaced because
the person has a particular impairment that
may affect the person’s ability to exercise that
capacity to some extent or for some time. In
particular, the Convention requires that States
parties move from systems of substitute
decision-making to systems of “supported
decision-making.”

The Committee on the Rights of Persons with
Disabilities describes the common features of
substitute decision-making frameworks:

Substitute decision-making
regimes can take many different
forms, including plenary guard-
ianship, judicial interdiction and
partial guardianship. However,
these regimes have certain com-
mon characteristics: They can
be defined as systems where (i)
legal capacity is removed from a
person, even if this is in respect
of a single decision; (ii) a substi-
tute decision-maker can be ap-
pointed by someone other than
the person concerned, and this
can be done against his or her
will; and (ii1) any decision made
by a substitute decision-maker is
based on what is believed to be in
the objective “best interests” of the
person concerned, as opposed to
being based on the person’s own
will and preferences. 135

Although there are different views on the outer
limits of article 12,3¢ the central obligation is
clear — the need to review laws that declare

a person “incompetent” and therefore un-
able to exercise their legal capacity and that
provide for the transfer of decision-making
power to another person who does so “in the
best interests” of the person with disability.
These laws need to be replaced by laws and
practice that assume capacity and provide
a person with support in the exercise of that
person’s capacity.

3 Committee on the Rights of Persons with Disabilities, General comment No. 1 (2014a), CRPD/C/GC/1, para. 8.

134 Republic of Korea, National Human Rights Commission, 2014, p. 16.

35 Committee on the Rights of Persons with Disabilities, General Comment No. 1 (2014a), CRPD/C/GC/1, para. 27.

3 This is reflected in the declarations by several States parties, indicating that there may still be a role for substitute decision-making in
limited circumstances and with appropriate safeguards. See “Declarations and Reservations” (declarations by Australia, Canada, Egypt,
Estonia, Georgia, Ireland, Netherlands, Norway, Singapore and Uzbekistan) in United Nations, 2022b.

The Convention thus requires that States
parties move from systems of substitute
decision-making to systems of supported deci-
sion-making that respect a person's autonomy,
will and preferences.’® The Committee on

the Rights of Persons with Disabilities has
provided detailed guidance on the criteria for
establishing what it considers to be a Conven-
tion-consistent system of supported deci-
sion-making.”®® This support may take many
forms but should be directed to ensuring that
the “rights, will and preferences” of an individ-
ual are respected rather than a paternalistic
decision as to the person’s best interests. The
support should provide protection for all rights,
should not overregulate the life of the person
needing support, and should accommodate a
person’s mode of communication even where it
is “unconventional or not understood by many
people.” Such support must be available to all
persons with disabilities.’®

States must also put in place procedures

to facilitate the creation of support and for
ensuring that a person'’s identity as a support
person can be verified and related actions
challenged, if the provider of support is not
acting in accordance with the will and prefer-
ences of the person needing support and that
such support is available at no or low cost to
that person.'%According to the Committee, in
cases in which it is not possible to determine
the actual will and preferences of the person
needing support, despite efforts to do so, it is
necessary to adopt the “best interpretation of
will and preferences” rather than reverting to a
“best interests” test.™

B. Links between guardianship
and mental health legislation
and other legislative
frameworks

In many States, a person’s status under mental
health or guardianship laws has operated as a
trigger to disqualify the person from eligibility
to hold public positions or exercise a range of
other rights. The “mental health status” of a
person has thus often been used as a crude
proxy for the person’s capacity to undertake
the duties of a position without any inquiry into
whether any health condition they live with in
fact impedes them from carrying out the duties
of that role.’? Implementation of the Conven-
tion requires the identification and removal or
amendment of such provisions.

For example, as part of the process leading to
ratification of the Convention by New Zealand,
its Parliament considered simultaneously draft
legislation to amend laws that used the defini-
tion of “mental disorder” under mental health
legislation to disbar a person from certain of-
fices.’ The Parliament’s Justice and Electoral
Committee commented:

These enactments use as a proxy
or test for a person’s capacity or
capability that person’s status as
being or having been mentally
disordered within the meaning
of the Act or its predecessor and/
or subject to detention or com-
pulsory treatment orders under

37 The Committee on the Rights of Persons with Disabilities has stated that “there is a general misunderstanding of the exact scope of the
obligations of States parties under article 12 of the Convention. Indeed, there has been a general failure to understand that the human rights-
based model of disability implies a shift from the substitute decision-making paradigm to one that is based on supported decision-making.”
Committee on the Rights of Persons with Disabilities, General comment No. 1 (2014a), CRPD/C/GC/1, para. 3.

3 Committee on the Rights of Persons with Disabilities, General comment No. 1 (2014a), CRPD/C/GC/1, para. 29.

139 |bid., para. 29.

40 |bid., para. 29 (d) and (e).

41 |bid., para. 21.

142 New Zealand Parliament, House of Representatives, 2008, p. 3.
43 |bid., para. 59.

43



44

Harmonization of National Laws with the Convention on the Rights of Persons with Disabilities

Overview of Trends in Asia and the Pacific

that Act.” The Committee further
noted that the mental health leg-
islation “does not and was never
intended to establish a mecha-
nism for determining whether

a person has the legal capacity
for appointment to office and/or
capability to undertake a role or
Jfunction. 144

Various amendments were made,"* including
the repeal or amendment of the provisions “so
that it is clear the criteria for disqualification
from or vacation of office, or disqualification
from carrying out an activity or function, are
that the person is either not capable or unable
to carry out the duties of the office or the activi-
ty or function."14¢

In the Republic of Korea, there are some 300
legislative provisions that refer to or use the
guardianship status of a person as a basis

for limiting or denying that person’s access to
particular positions or the exercise of specific
rights, including the right to vote.’ In 2020, the
Government announced its proposal to amend
106 of these laws.™® Similarly in Georgia, the
legislature adopted amendments to provisions
of the Civil Code and 67 other relevant laws
that addressed issues of legal capacity follow-
ing a decision of the Constitutional Court in
2014 ruling that existing laws were unconstitu-
tional on the basis of disability discrimination.’®

44 |bid., p. 4, para. 60.
45 New Zealand, 2008.

46 New Zealand Parliament, House of Representatives, 2008, p. 4, para. 62.
147 See “Equal recognition before the law” in Lim, S. and others, 2022.

8 |bid.

Several Asian and Pacific States, the right to
vote and stand for election of persons who
live with intellectual or psychosocial disabil-
ities (who are often described in legislation

as being “of unsound mind”'%°) or who are
subject to guardianship orders is abrogated.
In some cases, this removal of a citizen'’s right
to vote due to specific disabilities is included
in the Constitution; in other cases, it is provid-
ed for in electoral legislation. Thus, where a
guardianship framework involves substitute
decision-making, the consequential effect of
making such an order and effectively removing
legal capacity disenfranchises a citizen on the
basis of disability and thus is in violation of
article 29 of the Convention.™

Some States have amended their laws to
remove such discrimination. In others, courts
have held that the denial of the right to vote to
persons under guardianship, on the assumption
that they are not competent to vote, amounts
to discrimination on the basis of disability or is
an unjustifiable restriction on a constitutionally
or situation guaranteed right to vote. For exam-
ple, in 2013, the Tokyo District Court found that
exclusion from the franchise of persons under
guardianship provided for by the Election Law
was unconstitutional.’? Following this deci-
sion, the legislature amended the offending
law within months."2 In 2016, the Indonesian
Constitutional Court held that the blanket ex-
clusion of persons with psychosocial or
intellectual disabilities from voting was a viola-
tion of the constitutional right to vote.™4

49 Committee on the Rights of Persons with Disabilities, 2018d, CRPD/C/GEO/1, paras. 61-70 (Georgia).

%0 Australian federal electoral legislation provides that a person is ineligible to vote “by reason of being of unsound mind, is incapable of
understanding the nature and significance of enrolment and voting”. See “Constitutional and legal protections” in Finch, K., 2022.

51 See “Participation in political and public life” in Lim, S. and others, 2022.

52 Nagase, 2013;
%8 Inclusion International, 2013; Zero Project, 2015.

% Indonesia, Constitutional Court of Indonesia, 2016. See also Election Access, 2016; and Anggono, B.D. and others, 2019.

Such links between statuses, such as guard-
ianship status or mental health status, and
eligibility for other positions and the right to
enjoy fundamental civil and political rights
appear in most cases to raise serious issues
of compatibility with the Convention.’ The
number and extent of these links underline the
importance of undertaking a comprehensive
review of legislation and not limiting the review
of laws for Convention-compatibility to major
or obvious areas of potential discrimination on
the basis of disability.

C. Progress and challenges in
the Asian and Pacific region
in relation to legal capacity
and the Convention

The adoption of the Convention has led to
many States in the Asian and Pacific region
and more broadly to review and revise their
system of legal guardianship. Nonetheless,
despite these efforts, the laws in many States
have not gone as far as required by the Con-
vention. In most jurisdictions, even under
amended laws, the law may still permit or
require a court to appoint someone to make
decisions in relation to a person with disability
where the court determines that the person
has limited capacity generally or in relation to
specific matters. In such cases, the Convention
requires that any person appointed by the court
must act to support the person with disability
by seeking to determine that person'’s will and
preferences and ensuring that those are given

effect to, rather than making an independent
assessment of that person’s best interests.

In some States, the laws relating to legal
capacity of persons with disabilities have

been reviewed'*® and subsequently amended.
For example, following its ratification of the
Convention, the Republic of Korea adopted new
legislation, the Adult Guardianship Act, which
entered into force in 2013 to replace provisions
dating from 1958. Following its review of the
initial report of the Republic of Korea, the Com-
mittee expressed concerns that the new sys-
tem still involved substitute decision-making
and recommended further amendment.’™” The
Government adopted additional amendments
to the legislation, which moved the law closer
towards the model of supported decision-mak-
ing embodied in the Convention.’® There are
ongoing reviews in other States; for example,
the New Zealand Law Commission initiated, in
2021, a review of its law related to adult-deci-
sion-making capacity.®

More generally, there appears to be a need for
ongoing reviews and legislative reforms in this
area. In many Asian and Pacific States, the
laws relating to guardianship and denial of ac-
tive legal capacity to certain groups of persons
with disabilities have either not been substan-
tively reviewed or amended.'? Or, they have
been amended but not in a manner that brings
them into conformity with the Convention. To
date, in its reviews of Asian and Pacific State
party reports under the Convention, the Com-
mittee has raised concerns about the consis-
tency of national legislation (including revised

85 Committee on the Rights of Persons with Disabilities, General comment No. 1 (2014a), CRPD/C/GC/1, paras. 48-49.

1% For examples of reviews recommending wide-ranging reforms consistent with the Convention, see Australia, Australian Law Reform
Commission, 2014. However, the recommendations of the report have yet to be legislatively implemented. To similar effect, Australia,

New South Wales Law Reform Commission, 2018.

57 Committee on the Rights of Persons with Disabilities, 2014, CRPD/C/KOR/CO/1, paras. 21-22. The Australian State of Victoria enacted its
Guardianship and Administration Act 2019 to bring its law into line with the Convention, although it has not entirely succeeded in

that goal.

58 Committee on the Rights of Persons with Disabilities, 2019¢, CRPD/C/KOR/2-3, para. 63; see “Equal recognition before the law” in Lim,

S. and others, 2022.
15 New Zealand, Law Commission, 2021.

10 See, for example, Armenia, 1998, article 31; Committee on the Rights of Persons with Disabilities, 2017a, CRPD/C/ARM/CO/1, paras. 19-20.
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ones and with few exceptions) in the area of
guardianship and other areas where the exer-
cise of legal capacity by some persons with
disabilities are subject to restrictions that are
not consistent with the Convention.’® Some
States have responded by undertaking further
reviews and amending laws in response to the
Committee’'s recommendations and domestic
advocacy by persons with disabilities.

RECOMMENDATIONS

1. Where they have not already done so, 2. ESCAP members and associate members

ESCAP member States should undertake
areview of their legislation and regulatory
frameworks to identify instances in which

a guardianship order or judicial declaration
of “incompetence” has the effect of dis-
qualifying a person from holding particular
offices or positions or exercising rights,
such as the right to vote, and should ensure
that such automatic links are repealed and

should review and reform laws that are
inconsistent with the right to equal rec-
ognition as a person before the law and
of the enjoyment of legal capacity on the
basis of equality with others guaranteed
by article 12 of the Convention, in partic-
ular those that provide for guardianship
or other arrangements that embody
substitute decision-making, which should

that these primary statutes are amended to
be consistent with the Convention.

be replaced by laws that guarantee
supported decision-making where that

is required. In undertaking such reviews,
States should consider General comment
No. 1 and General comment No. 3 of the
Committee on the Rights of Persons with
Disabilities.®?

161 Examples of concluding observations where the Committee expressed concern about the persistence of substitute decision-making
frameworks are: Committee on the Rights of Persons with Disabilities, 2012a, CRPD/C/CHN/CO/1, paras. 21-22 (China); Committee on the
Rights of Persons with Disabilities, 2014, CRPD/C/AZE/CO/1, paras. 26-27 (Azerbaijan); Committee on the Rights of Persons with Disabilities,
2015b, CRPD/C/MNG/CO/1, paras. 20-21 Mongolia); Committee on the Rights of Persons with Disabilities, 2017a, CRPD/C/ARMCO/1, paras.
19-20 (Armenia); Committee on the Rights of Persons with Disabilities, 2017b, CRPD/C/IRN/CO/1, paras. 26-27 (Iran (Islamic Republic of));
Committee on the Rights of Persons with Disabilities, 2018b, CRPD/C/NPL/CO/1, paras. 21-22 (Nepal); Committee on the Rights of Persons
with Disabilities, 2018g, CRPD/C/PHI/CO/1, paras.24-25 (Philippines); Committee on the Rights of Persons with Disabilities, 2019f CRPD/C/
AUS/CO0/2-3, paras. 23-24 (Australia); Committee on the Rights of Persons with Disabilities, 2019b, CRPD/C/IND/CO/1, paras. 26-27 (India);
Committee on the Rights of Persons with Disabilities, 2019h, CRPD/C/MMR/CO/1, paras. 23-24 (Myanmar); Committee on the Rights of
Persons with Disabilities, 2019e, CRPD/C/TUR/CO/1, paras. 25-26 (Tirkiye); Committee on the Rights of Persons with Disabilities, 2019d,
CRPD/C/VUT/CO/1, paras. 22-23 (Vanuatu).

162 Committee on the Rights of Persons with Disabilities, General comment No. 1 (2014a), CRPD/C/GC/1 and General comment No. 3 (2016f),
CRPD/C/GC/3.
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er important guarantee that has posed
entation challenges is the right to

y and security of the person in article 14,
provides that right on an equal basis
others and that no one will be deprived of
y arbitrarily or unlawfully. Article 14.1.b

o provides that “the existence of a disability
shall in no case justify a deprivation of liberty.”
Article 14.2 provides that persons with disabil-
ities who are deprived of their liberty are, on an
equal basis with others, entitled to guarantees
in accordance with international human rights .
law and shall be treated in compliance with the .
objectives and principles of the present Con-

Article 14 applies to various contexts. The
Committee on the Rights of Persons with
Disabilities has provided some guidance on

its interpretation in its General comment No. 1
on equal recognition before the law,'® Gen-
eral comment No. 3 on women and girls with
disabilities’®* and in its Guidelines on the Right
to Liberty and Security of Persons with Disabil-
ities (article 14).'5 The Committee has stated
that the article affords protection against:

Detention on the basis of impairment;
Involuntary or non-consensual commit-
ment to mental health institutions;
Non-consensual health or medical treat-
ment during deprivation of liberty;
Protection of persons with disabilities who

5 AR = b e TS " AL ' Ao st : vention, including by provision of reasonable .
F 25 /1 N Ser T 8 B 0 ' 1 P 2 accommodation.

14 is also closely linked with article 19,
uarantees the right to live independent-
be included in the community and has
ations for the acceptability of continued
utionalization of persons with disabilities
are offered no other practical options.

nnex (2015).

22.

are deprived of their liberty from violence,
abuse and ill treatment (including the use
of physical, chemical and mechanical
restraints);

Deprivation of liberty on the basis of per-
ceived danger allegedly posed by persons
with disabilities, alleged need for care or
treatment, or any other reasons;

Detention of persons who are declared “un-

fit” to stand trial in criminal justice systems
or incapable of criminal liability."®®

ittee on the Rights of Persons with Disabilities, General comment No. 1 (2014a), CRPD/C/GC/1, paras. 40-42.
e on the Rights of Persons with Disabilities, General comment No. 3 (2016f), CRPD/C/GC/3, paras. 44-45 and 53-54.

so the series of cases brought against Australia under the Optional Protocol to the Convention in which the Committee found
the Convention: see “Individual communications against Australia under the Optional Protocol” and “Unfit to plead” provisions” in
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While there is some debate about the scope

of application of article 14, the breadth of

the laws and lack of safeguards that exist in
many States indicate that there is considerable
progress to be made in this area to ensure
better harmonization of national laws with the
Convention. In many countries, there are laws
that permit the abovementioned practices to
be carried out, while in other cases, laws fail

to provide adequate protection and remedies
when such actions occur. In its review of Asian
and Pacific States (and other States parties),
the Committee has regularly identified ways in
which national law and practice fall short of the
guarantees provided by article 14.75”

Related concerns have also arisen in relation to
article 15 (the right not to be subjected to tor-
ture or cruel, inhuman or degrading treatment
or punishment or to medical experimentation
without free and informed consent), article

16 (freedom from exploitation, violence and
abuse), article 17 (protecting the integrity of
persons) and article 25 (right to health)."®

Among the issues of concern are legislative
provisions that provide for forced sterilization,
forced abortions or forced contraception for
women and girls with disabilities without their
free and informed consent and for sexual and re-
productive health care and rights more generally.
The Committee has noted that such laws contin-
ue to appear in the legislation of many States and
raise significant issues of compatibility with the
Convention. This is another area where further
legislative review and reform are needed.’®

Violence, neglect, exploitation
and abuse of persons with
disabilities

Persons with disabilities face violence, neglect,
exploitation and abuse in a variety of contexts,
including treatment directed against them
because of their disability. One of the challeng-
es in addressing these violations is the lack of
comprehensive and reliable data on the nature
and full extent of such violence.’”® Women and
girls with disabilities are at higher risk of vio-
lence, including sexual violence, than women

67 Examples of concluding observations where the Committee on the Rights of Persons with Disabilities expressed concern about the in
consistency of domestic law with Article 14: Committee on the Rights of Persons with Disabilities, 2012a, CRPD/C/CHN/CO/1, paras. 26-27
(China); Committee on the Rights of Persons with Disabilities, 2014c, CRPD/C/AZE/CO/1, paras. 28-29 (Azerbaijan); Committee on the Rights
of Persons with Disabilities, 2015b, CRPD/C/MNG/CO/1, paras. 24-25 (Mongolia) (concern regarding insufficient legal safeguards to protect
persons with intellectual and psychosocial disabilities from forced hospitalization and institutionalization); Committee on the Rights of
Persons with Disabilities, 2017a, CRPD/C/ARM/CO/1, paras. 23-24 (Armenia); Committee on the Rights of Persons with Disabilities, 2017b,
CRPD/C/IRN/CO/1, paras. 30-31 (Iran (Islamic Republic of)); Committee on the Rights of Persons with Disabilities, 2018b, CRPD/C/NPL/CO/1,
paras. 25-26 (Nepal); Committee on the Rights of Persons with Disabilities, 2018g, CRPD/C/PHI/CO/1, paras. 28-29 (Philippines); Committee
on the Rights of Persons with Disabilities, 2019f, CRPD/C/AUS/CO/2-3, paras. 27-28 (Australia); Committee on the Rights of Persons with
Disabilities, 2019g, CRPD/C/IND/CO/1, paras. 30-31 (India); Committee on the Rights of Persons with Disabilities, 2019h, CRPD/C/MMR/
CO0/1, paras. 27-28 (Myanmar); Committee on the Rights of Persons with Disabilities, 2019¢, CRPD/C/TUR/CO/1, paras. 29-30 (Turkiye);
Committee on the Rights of Persons with Disabilities, 2019d, CRPD/C/VUT/CO/1, paras. 26-27 (Vanuatu).

68 Committee on the Rights of Persons with Disabilities, General comment No. 1 (2014a), CRPD/C/GC/1, para. 42 and Committee on the
Rights of Persons with Disabilities, General comment No. 3 (2016f), CRPD/C/GC/3, paras. 53-54.

%9 Examples of concluding observations where the Committee on the Rights of Persons with Disabilities expressed concern about
inconsistencies with articles 15 or 17 or inadequate protection under national law include: Committee on the Rights of Persons with
Disabilities, 2012a, CRPD/C/CHN/CO/1, paras. 27-28 (China) (“correctional therapy” of involuntarily committed persons with actual or
perceived intellectual or psychosocial impairments); Committee on the Rights of Persons with Disabilities, 2014c, CRPD/C/AZE/CO/1, paras.
28-29 (Azerbaijan) (involuntary hospitalization and forced institutionalization of children and adults in intellectual and/or psychosocial
disabilities); Committee on the Rights of Persons with Disabilities, 2015b, CRPD/C/MNG/CO/1, paras. 20-21, 28-29 (Mongolia) (Law on Health
allowing for eugenic sterilization of persons with disabilities); Committee on the Rights of Persons with Disabilities, 2015c, CRPD/C/COK/
CO0/1, paras. 10, 35 and 36(a) (Cook Islands); Committee on the Rights of Persons with Disabilities, 2017b, CRPD/C/IRN/CO/1, paras. 36-37
(Iran (Islamic Republic of)) (forced sterilization); Committee on the Rights of Persons with Disabilities, 2018g, CRPD/C/PHI/CO/1, paras. 32-33
(Philippines) (forced sterilization); Committee on the Rights of Persons with Disabilities, 2019f, CRPD/C/AUS/CO/2-3, paras. 29(a) and 30(a)
(use of “restraints” and restrictive practices), paras. 33-34 (forced sterilization, forced abortion) (Australia)); Committee on the Rights of
Persons with Disabilities, 2019h, CRPD/C/MMR/C0/1, paras. 33-34 (Myanmar); Committee on the Rights of Persons with Disabilities, 2019,
CRPD/C/TUR/CO/1, paras. 36-37 (Turkiye); Committee on the Rights of Persons with Disabilities, 2019d, CRPD/C/VUT/CO/1, paras. 30-31

(Vanuatu).

70 See the work of the Australian Royal Commission into Violence, Neglect and Abuse of People with Disability, discussed in Finch, K., 2022.
See also “Integrity of the person” and “Exploitation, violence and abuse of persons with disabilities” in Dhariyal, T.D., 2022.

and girls without disabilities in general and
men and boys with disabilities.””" Women and
girls with cognitive, psychosocial and commu-
nication disabilities are particularly at risk,'”?
although there is need for comprehensive data.
While many States have adopted national plans
to eliminate violence against women and girls,
women and girls with disabilities and the spe-
cific violations they face (including forced ster-
ilization) tend not to be explicitly addressed.
Similarly, in Australia’s 2019 National Plan

to Respond to the Abuse of Older Australians
(Elder Abuse), no specific reference was made
to older persons with disabilities or the specific
forms of violence that they face.’”

RECOMMENDATION

ESCAP members and associate members
should review and reform laws that provide
for compulsory or involuntary treatment that
is inconsistent with articles 14, 15, 16, 17

and 25 of the Convention, as well as laws

that need to be strengthened to adequately
protect and uphold freedom from exploitation,
violence and abuse (article 16).

71 Committee on the Rights of Persons with Disabilities, General comment No. 3 (2016f), CRPD/C/GC/3, paras. 29-37.
172 See “Particular risks and experiences of violence for women and girls with disabilities” in Finch, K., 2022.

73 See “National Plan to address violence against persons with disabilities” in Finch, K., 2022.
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The guarantee of the right to accessibility is
fundamental to the realization of the overall
goals of the Convention, in particular its objec-
tives of ensuring the full and equal inclusion
and participation by persons with disabilities in
all aspects of society. In its General comment No.
2, the Committee on the Rights of Persons with
Disabilities has provided detailed guidance on the
meaning of this concept and the obligations of
States parties to ensure accessibility."”*

Nearly all Asian and Pacific States have
' adopted legislative or regulatory measures or
dopted policies and programmes to increase
_:e accessibility of the physical and other
1.' ironments for persons with disabilities. The
n itution of Fiji is particularly noteworthy in
g a general guarantee against discrim-
e basis of disability and also in its
antees of accessibility; the right to
guage, Braille or other appropriate
munication; the right of reason-
aterials, substances and de-
person’s disability; and the
le adaptation of buildings,
orking arrangements, rules,
edures to enable a person’s
n in society and the effective
f the person'’s rights.'”s

O
States provide such guarantees in
or regulatory instruments. These

175 Fiji, 2013, article 42.

52

may form part of general anti-discrimination
laws, laws on the rights of persons with disabil-
ities and/or laws or regulations for particular
areas, such as building codes or road and air
transport regulations. In relation to information
and communication technology (ICT), many
States have made provision for accessible
government websites, the provision of sign
language and closed captioning on television
broadcasts.

In the area of ensuring accessibility for per-
sons with disabilities, most Asian and Pacific
States have adopted legislative or policy
measures to increase the accessibility of the
built environment and transportation services.
However, implementation of these laws and
policies often falls short of the standards that
they have set. In some cases, sustained and
high-profile advocacy campaigns have been un-
dertaken: An example of this is provided in the
country case study on Thailand, which traces

a long-running campaign of advocacy and ac-
tivism as well as litigation, from 1995 to 2022,
to ensure that Bangkok’s mass transit train
system (the Skytrain) is accessible for persons
with disabilities.’”® In Australia, a former federal
Disability Discrimination Commissioner, who is
blind, lodged multiple complaints while still in
office against the local train operator for failure
to regularly provide audible announcements of the
next stop on the train he took to get to work.’””

74 Committee on the Rights of Persons with Disabilities, General comment No. 2 (2014b), CRPD/C/GC/2.

176 See “Accessibility” and “"Accessible public transport” in Srisom, S. and others, 2022.
177 See “Accessibility” and “Steps to ensure accessibility in the community” in Finch, K., 2022.
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The country case studies prepared for the
Convention-harmonization project reveal the
complex process that promoting the goal of
accessibility in practice involves. For example,
in Thailand, specific laws and regulations were
adopted prescribing accessibility requirements
and standards in relation to buildings, accessi-
bility of ICT services, assistive technology and
the media and provision of equipment, facilities
and services in buildings. Even then, the prog-
ress has been slow in achieving these goals.'”®

In China, regulations were adopted in 2012 that
prescribe the construction of accessible facil-
ities, information technology and community
services (replaced by a new accessibility code
that took effect on 1 April 2022), as well as
adopting policies in these areas and in relation
to improving accessibility of public transporta-
tion.”” These have also been supplemented by
technical standards to ensure information acces-
sibility, with significant progress made in bringing
about accessible government websites.

In India, the Government promulgated a range
of legislative and regulatory requirements to
ensure accessibility in the built environment,
on public transport and in relation to ICT. These
regulatory initiatives have been backed by strong
policy frameworks and funding to facilitate the
practical achievement of the goals. While much
progress has been made, there is a long way to
go to achieve the targets that have been set.™'

In relation to the built environment, generally,
accessibility requirements apply to most new
buildings that are public or open to members
of the public. However, in relation to older
buildings, sometimes governments may not be
prepared to impose accessibility requirements
that are as stringent as those that apply to

78 See “Accessibility” in Srisom, S. and others, 2022.
79 See “Accessibility” in Zhang, W. and Y. Liu, 2022.
180 |bid.

181 See “Accessibility” in Dhariyal, T.D., 2022.

182 See “Accessibility” in Lim, S. and others, 2022.

newly constructed buildings due to the difficul-
ties and cost of retrofitting older buildings.

To enhance barrier-free environments, the leg-
islative and regulatory frameworks must cover
both public and private buildings, especially
those open to and used by the public. When
this is not done, the rate of voluntary compli-
ance with such standards is likely to be low.

In some cases, the law or regulations do not
apply or are not as rigorously enforced in
relation to private buildings. For example, in
the Republic of Korea, the relevant legislative
accessibility standards do not apply to private
buildings and, as a consequence, they are not
subject to the requirement to obtain barrier-free
certification under the Barrier-Free Certification
System. The authors of the country case study
for the Republic of Korea noted that the level of
certification obtained by private buildings from
2015 to 2020 was 4.5 per cent, compared with
95.5 per cent in the case of public buildings
to which the following applied: legislative
standards, the requirement to obtain certifi-
cation and a system of onsite inspections to
confirm compliance.8?

At the same time, ensuring accessible and bar-
rier-free design in new public or private housing
developments (not only buildings open to the
public) is also critical to ensure that all persons
with disabilities are able to live in housing of
their choosing that is adapted to their needs.
Regarding the accessibility of online services
and facilities, whether government or private,

it will be necessary to make existing inacces-
sible services accessible for persons with
disabilities. The end goal, however, must be to
make sure that websites and other forms of
electronic service delivery are made accessible

at the initial design stage. In this area, there is
also need for detailed regulatory standards in
addition to any general guarantees of access
under a law relating to the rights of persons
with disabilities.

Overall, the challenge has tended to be one of
implementation rather than of specifying or
legally mandating the goal of accessibility. The
challenges in relation to the physical and built
environment include the large-scale under-
taking that is involved, especially in relation

to buildings that are sometimes difficult to
reverse-engineer to make them accessible, as
well as the financial resources that are fre-
quently needed for certain types of changes to
ensure accessibility.

It seems clear that the most effective laws and
policies for bringing about real improvements
in accessibility for persons with disabilities
involve a clear statement of the legal obliga-
tion of government at all levels and the private
sector; sector-specific legislation that sets out
applicable standards, targets and timelines

for individual sectors in the regulatory frame-
work applicable to that sector; the specific and
sufficient allocation of resources to achieve
the goal set out; and effective monitoring and
enforcement procedures - and the active
participation of and advocacy by persons with
disabilities and organizations of persons with
disabilities, both in the co-design of the laws
and policies and in their implementation, moni-
toring and enforcement.

RECOMMENDATIONS

ESCAP members and associate members
should strengthen legislative and regulato-
ry measures for accessibility, including by
engaging persons with disabilities and their
representative organizations, to ensure the
following:

Promotion of understanding that the
absence of accessibility in all dimensions
is a violation of the rights of persons with
disabilities;

Coverage of all dimensions of accessibil-
ity, including the built environment, facil-
ities, street environment, transportation,
digitalization, economic activities and
related services, with adequate budget-
ary allocations, high priority attention,
awareness-raising and training, using
international technical standards, toolkits
and good practices;

Promotion of understanding of technical
standards regarding accessibility (in-
cluding but not limited to the built envi-
ronment, facilities, street environment,
transportation, digitalization and related
services);

Adherence to technical standards by and
in the public and private sectors and regu-
lar monitoring of adherence, with imple-
menting rules and regulations, enforce-
ment procedures, redressal mechanisms,
budgetary allocations, and transparent
action by the respective responsible
parties in each sector, and continuous
training, research and awareness raising
directed at every cohort of policymakers
and implementing parties;

Initiation and reinforcement of disabili-
ty-inclusive digitalization at all levels and
in all sectors, including related services
(such as eGovernment, eHealth and
eBanking), emphasizing compliance with
the latest version of the Web Content
Accessibility Guidelines, as well as use
of guidelines and good practices ema-
nating from the implementation of the
Marrakesh Treaty to Facilitate Access to
Published Works for Persons Who Are
Blind, Visually Impaired or Otherwise
Print Disabled;

Strengthening in a systematic manner the
accessibility of existing infrastructure and
related services.
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RIGHT JOQWORK
ARTICEE2¥

The rate of employment of persons with
disabilities tends to be much lower than for
persons who do not live with disability, and the
level of employment of women with disabilities
is persistently lower. The Convention recog-
nizes the importance of removing barriers

to gainful economic activity by persons with
disabilities, whether that be employment in the
formal labour market, the informal economy

or as independent entrepreneurs. Article 27 of
the Convention guarantees the right of persons
with disabilities to work on an equal basis

with others and obliges States parties to take
“appropriate measures, including legislation” to
ensure the enjoyment of this right.’®® Specific
obligations of a State party include duties to:

*  “Prohibit discrimination on the basis of
disability with regard to all matters con-
cerning all forms of employment .." (article
27.1.a);

*  “Protect the rights of persons with dis-
abilities, on an equal basis with others, to
just and favourable conditions of work,
including equal opportunities and equal
remuneration for work of equal value, safe
and healthy working conditions, includ-
ing protection from harassment, and the
redress of grievances” (article 27.1.b);

* “Ensure that persons with disabilities are
able to exercise their labour and trade

union rights on an equal basis with oth-
ers” (article 27.1.c);

“Enable persons with disabilities to have
effective access to general technical and
vocational guidance programmes, place-
ment services and vocational and continu-
ing training” (article 27.1.d);

“Promote employment opportunities and
career advancement for persons with
disabilities in the labour market, as well as
assistance in finding, obtaining, maintain-
ing and returning to employment” (article
27.1.e);

“Promote opportunities for self-employ-
ment, entrepreneurship, the development
of cooperatives and starting one’s own
business” (article 27.1.f);

“Employ persons with disabilities in the
public sector” (article 27.1.9);

“Promote the employment of persons with
disabilities in the private sector through
appropriate policies and measures, which
may include affirmative action pro-
grammes, incentives and other measures”
(article 27.1.h);

“Ensure that reasonable accommodation is
provided to persons with disabilities in the
workplace” (article 27.1.i);

“Promote the acquisition by persons with
disabilities of work experience in the open
labour market” (article 27.1.j);

183 See Bantekas, I., F. Pennilas, and S. Tromel, 2018. As of mid-2022, the Committee on the Rights of Persons with Disabilities was preparing a
General comment on the right to work and employment, which was expected to be adopted at the Committee’s session in August-September

2022. For details and submissions, see

https://www.ohchr.org/en/calls-for-input/2021/call-submissions-draft-general-comment-article-27-right-persons-disabilities

(accessed 26 July 2022).
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*  “Promote vocational and professional reha-
bilitation, job retention and return-to-work
programmes for persons with disabilities”
(article 27.1.k).

Enjoyment of the right to work facilitates the
exercise of many other rights and is, in turn,
dependent on the enjoyment of other rights
guaranteed in the Convention for its full enjoy-
ment. For example:

*  Awareness-raising (article 8), which covers
the obligation to raise awareness and to
foster respect, to combat stereotypes,
prejudices and harmful practices relating
to persons with disabilities; and to promote
awareness of the capabilities and contribu-
tions of persons with disabilities;'®*

*  Theright to inclusive education (article 24);

*  Accessibility (article 9), including access

to premises and facilities, information and
communications and access to transpor-

tation.

States have adopted a range of legislative and
policy approaches to try to remove barriers

to participation by persons with disabilities in
gainful employment. These have included the
enactment of laws prohibiting discrimination
on the ground of disability in relation to em-
ployment, access to various forms of eco-
nomic activity and legislative quotas requiring
the appointment of a certain percentage of
persons with disabilities to positions in pub-
lic bodies and, in some cases, to positions in
private enterprises.

Other forms of support include skills train-

ing for persons with disabilities to be better
equipped to take their place in the open labour
market; subsidies or tax concessions to em-
ployers who hire workers with disabilities; and
public procurement policies that give prefer-

ence to enterprises that meet certain targets in
the employment of persons with disabilities or
buy products and/or services that are pro-
duced or owned by persons with disabilities or
that employ a significant number of persons
with disabilities.

Legislative provisions prohibiting discrimi-
nation on the basis of disability in relation to
employment are found in employment laws,
general anti-discrimination statutes, specific
disability statutes and in some constitutional
guarantees. In some cases, there may be guar-
antees in numerous legislative instruments,
giving rise in some cases to inconsistencies

in approach. Many States have legislation that
provides protection against discrimination in
employment on the basis of disability, includ-
ing an increasing number of States that have
incorporated Convention concepts and defini-
tions into their provisions.'®® However, in some
States, there is as yet no legislation that prohib-
its discrimination on the basis of disability in
relation to employment, whether as part of an
anti-discrimination law, the labour law or a spe-
cific law relating to persons with disabilities.

Even where legislation addresses discrimina-
tion in employment on the basis of disability,
there are examples that lack incorporation of
the Convention’s definition or concept of dis-
ability. Other laws do not include a wide-rang-
ing definition of disability discrimination: This
should encompass direct and indirect discrim-
ination on the basis of disability, imputed or
assumed disability, multiple and intersectional
discrimination, harassment, discrimination by
association and denial of reasonable accom-
modation as a form of disability discrimina-
tion. Some laws do not provide a definition of
reasonable nor an explicit definition of “reason-
able accommodation” or indicate how it is to

'8¢ On awareness-raising obligations and the intersection of stereotypes about disability and women and their impact on women and girls
with disabilities, see Committee on the Rights of Persons with Disabilities, General comment No. 3 (2016f), CRPD/C/GC/3, paras. 7, 17(e), 30,

37-40 and 47.
185 For a list, see table 2 in ESCAP, 2021b.

be assessed.’® Other laws have been criticized
because they do not adequately provide for
available, accessible and effective remedies
or redress.

Article 27 requires States parties to take steps
to ensure the employment of persons with
disabilities in public service. Article 27.1.b con-
veys the expectation that States will want to
adopt specific measures to redress disadvan-
tage and the additional barriers that persons
with disabilities may face in obtaining work.
Many States in the Asian and Pacific region
have adopted legislation that mandates quotas
for employment in the public sector, as well as
encourages and sometimes mandates them in
the private sector, particularly for large enter-
prises.’® In some cases, in particular in relation
to private employers, legislation provides that if
an employer does not satisfy the quota obliga-
tions that employer will be obliged to pay a levy
to the government. In some cases, there may
be quota provisions for lower-level jobs, but
with minimal promotion prospects for persons
appointed to those jobs.

Requirements that employers fill quotas appear
to have had some success in helping to increase
the number of employees with disabilities,
although in some cases employers have to

be pushed by government agencies through
administrative complaints or via litigation to
appoint qualified individuals to fill a quota or to
take steps to remedy a broader failure to meet
quota stipulations.'®®

18 See the previous discussion under “Reasonable accommodation.”

The Committee on the Rights of Persons with
Disabilities has welcomed the adoption of quo-
tas in public and private sector employment
and encouraged their adoption by States par-
ties. However, it has also noted that there has
been a disappointing take-up in some coun-
tries' and that, in some cases, levies or fines
are paid by employers instead of employing
persons with disabilities. It has also noted that
there is often a concentration of employment
of persons with disabilities at lower levels, with
quotas often in practice not being applied to
higher-level positions and there being few pros-
pects of career advancement for persons with
disabilities employed in lower-level positions.
Some States have responded to this situation.
For example, the Supreme Court of India rec-
ognized the obligation to ensure that persons
with disabilities have career advancement
opportunities and quotas should also apply to
permit progression to higher-level positions. In
response, the Government issued appropriate
instructions so that quotas applied to a number
of higher-level civil service positions.™®

While some States parties have adopted
incentives for employers to take on persons
with disabilities, in other cases the Committee
has noted that States could do more to provide
adequate positive support and incentives to
employers to employ workers with disabilities.

The existence of and support for segregated
workplaces in which persons with disabilities
are employed (historically known in some
places as “sheltered workshops”) has given
rise to contention about whether they are con-

187 See “Work and employment” in Srisom, S. and others, 2022; see “Work and employment” and “Government policies and programmes to
promote the employment of persons with disabilities” in Lim, S. and others, 2022; see “Work and employment” and “Measures to promote
employment” in Zhang, W. and Y. Liu, 2022; see “Work and employment” and “Reservation in Government and equal opportunity policy in the

private sector” in Dhariyal, T.D., 2022.

188 See “Annex 4: Success stories of the Chief Commissioner for Persons with Disabilities, Government of India 2015-2018" in Dhariyal, T.D.,
2022 (including references to cases in which the Chief Commissioner has ensured that State bodies comply with quota requirements and

appoint qualified persons who fall within relevant quotas).

8 Committee on the Rights of Persons with Disabilities, 2019e, CRPD/C/TUR/CO/1, paras. 52 (c) and 53 (c) (Turkiye); Committee on the
Rights of Persons with Disabilities, 2014d, CRPD/C/KOR/CO/1, paras. 51 and 52 (Republic of Korea); Committee on the Rights of Persons with
Disabilities, 2018b, CRPD/C/NPL/CO/1, paras. 39 and 40 (Nepal); Committee on the Rights of Persons with Disabilities, 2016c, CRPD/C/THA/
CO0/1, para. 53 (Thailand); Committee on the Rights of Persons with Disabilities, 2018g, CRPD/C/PHI/CO/1, paras. 46 (b) and 47 (a)

(Philippines).

19 See “Constitutional and legislative protection” and “Affirmative measures” in Dhariyal, T.D., 2022.
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sistent with the Convention, with its rejection
of segregation and calls for full inclusion of
persons with disabilities in society, including

in regular economic activities. The Committee
on the Rights of Persons with Disabilities has
expressed its concern about the continued ac-
ceptance of and policy and legislative support
in some States for “sheltered employment” that
is not designed as a transition to (supported)
employment in the open market. A related is-
sue is the setting of wages in a discriminatory
manner or excluding persons with disabilities
from minimum wage provisions in the shel-
tered employment context or more generally.™"

RECOMMENDATIONS

Where they do not already have such laws
in place, ESCAP members and associate
members should introduce or amend
laws so that their legal systems provide
effective protection against discrimina-
tion on the basis of disability in their laws
relating to work that:

Embody a broad definition of discrimi-
nation on the basis of disability that is in
line with the Convention and that includes
an explicit duty of employers to provide
persons with disabilities reasonable ac-
commodation:

A. Inall stages of recruitment and hiring;
B. Inthe workplace;

c. That covers direct and indirect
discrimination and multiple and
intersecting forms of discrimination
elaborated in General comment
No. 3 and General comment No. 6
by the Committee on the Rights of
Persons with Disabilities'? and in the
Committee’s General comment on the
right of persons with disabilities to
work and employment.’®

Ensure that these laws are comprehen-
sive in scope and cover applications for
work, the applicant screening process;
terms and conditions of work (including
fair and equal remuneration for their
work); access to training and career
advancement opportunities; guarantees
against discriminatory termination of
employment and prompt, accessible and
effective remedies for unlawful discrimi-
nation.

Where they have not already done so,
ESCAP members and associate mem-
bers should explore and adopt measures
to require and to encourage public and
private employers to employ workers with
disabilities, including workers with di-
verse disabilities. These measures should
include quotas, including quotas for
advancing to more senior positions, finan-

cial support to employers to assist in the
provision of reasonable accommodation,
other subsidies including appropriate tax-
ation benefits, public procurement policies
and requirements that public and private
boards include members with disabilities,
as well as disability equality training for
management and all employees.

91 See, for example, “Work and Employment” in Finch, K., 2021.

12 Committee on the Rights of Persons with Disabilities, General comment No. 3 (2016f), CRPD/C/GC/3 and General comment No. 6
(2018c), CRPD/C/GC/6.

9 This General comment was expected to be adopted at the Committee’s session in August—September 2022.
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POSITIVE
AFFIRMATION
OFRRITGEES. CASE
O G | - GAL
RECOGNITION OF
SIGN LANGUAGE

62

There are many other areas in which policies
adopted by States to implement the Conven-
tion have involved the introduction of new
laws that give positive affirmation to the rights
guaranteed by the Convention or the repeal of
inconsistent laws.

On positive affirmation, the Convention, in its
article 2, defines language as including “spoken
and signed languages and other forms of non
spoken languages.” Given the historical context
and disregard of Deaf persons’ preference for
their sign languages as their communication
mode, that inclusion was revolutionary. It gen-
erated an empowering effect on Deaf commu-
nities worldwide.

In addition, in the following four articles, the
Convention promotes the use of sign language:

Article 9.2.e on Accessibility;

Article 21.b and 21.e on Freedom of
expression and opinion, and access to
information;

Article 24.3.b and 24.3.c on Education;
Article 30.4 on Participation in cultural life,
recreation, leisure and sport.

This Chapter covers legislation relating to
recognition of national sign language as a
national language. It also covers legislation
providing persons who use sign language the

legal right to have access to information in
that language and to communicate with public
officials by signing and with interpretation,

as required.

For example, in 2016, the Republic of Korea
enacted the Korean Sign Language Act, which
recognizes Korean Sign Language as a national
language of equivalent standing to the spoken
Korean language.'* It guarantees a range of
rights to Korean Sign Language users and
imposes obligations on the Government to
provide Korean Sign Language interpretation in
the justice system, in public broadcasting and
in other contexts. In the Republic of Korea, as
in many other countries, the COVID-19 pan-
demic exposed the limitations of government
communication, with public safety and health
announcements not always accompanied by
Korean Sign Language interpretation.

In many other States, the status of a nation-

al sign language is evolving. For example, in
China, although citizens who use Chinese
Sign Language are entitled to use it in their
interactions with government officials (there
are two action plans jointly developed by the
China Disabled Persons’ Federation and many
government entities),’*s the national sign
language does not as yet have the legal status
of a national language, with work towards legal
recognition under way since 2021.

19 See "Accessibility” and “Korean Sign Language” in Lim, S. and others, 2022.

195 National Sign Language and Braille Standardization Action Plan (2015-2020): jointly formulated by the China Disabled Persons’ Federation;
the Ministry of Education; the State Language Commission; and the State Administration of Press, Publication, Radio, Film and Television; and
the National Sign Language and Braille Standardization Action Plan (2021-2025) jointly formulated by the China Disabled Persons’ Federation;
the Publicity Department of the Central Committee of the Communist Party of China; the Ministry of Education; the State Language
Commission; the Ministry of Science and Technology; the Ministry of Industry and Information Technology; the Ministry of Culture and
Tourism; and the National Radio and Television Administration. Source: China Disabled Persons’ Federation, 21 July 2022.
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Even for those States committed to ensuring
that sign language communication becomes
an everyday matter, an ongoing challenge is
to ensure that there are enough qualified sign
language interpreters to meet the demand

for interpretation.™® In 2011, an Indian High
Court granted a petition brought against the
Government seeking an order that it take
steps to ensure that an adequate number of
sign language interpreters be trained and their
services made available so that persons who
use sign language could access the full range
of government services. The action was based
on the constitutional right to life, and the court
referred to article 9 of the Convention.”” In a

subsequent case, the same High Court rejected

a claim seeking an order that Indian Sign Lan-
guage be recognized as one of the country’s
national languages.’®®

RECOMMENDATIONS

1. ESCAP member States should enact
national sign language acts that provide
for, inter alia,:

A. Legal recognition of national sign
languages as valid official languages
with equal status as spoken languag-

Continuous national sign language
awareness-raising targeted at diverse
groups to build acceptance and
popularize the learning and use of
national sign languages.

es;

Teaching and use of national sign
languages at all levels of the national

ESCAP should provide technical
assistance to member States in creating
conditions for the enactment of national
sign language legislation.

education systems from pre-school
upwards;

c. Research, documentation and teach-
ing in national sign languages;

D. Certification training of national sign
language interpreters using ICT and
social media, to expand service avail-
ability;

19 See “Accessibility” and “National sign language” in Finch, 2021.

197 See “Courts and tribunals” in Dhariyal, T., 2021.

198 See “Accessibility” and “Indian national sign language and its use” in Dhariyal, T., 2021.
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NATIONAL
POLICIES AND
PLANS

States that are party to the Convention are
obliged to work on the harmonization of domes-
tic legislation with the Convention. In addition,
States are also obliged take administrative and
other measures to give effect to its provisions.

Among the measures adopted by Asian and
Pacific States parties are comprehensive na-
tional policies or plans for persons with disabil-
ities’®® as well as the adoption of sectoral plans
in such areas as education, employment and
accessibility of the built environment, transport,
ICT, along with state or local plans of action.

The Committee on the Rights of Persons with
Disabilities has emphasized the importance of
such plans and of ensuring the involvement of
persons with disabilities in their preparation,
implementation and monitoring. It has also un-
derscored the necessity of establishing a time

frame, specific indicators and benchmarks; and
the need for allocating sufficient resources for
their implementation.?® The Committee com-
mended one State party on aligning its national
disability policy with the concept of disability in
the Convention as well as its disability-inclusive
development policy and national inclusive edu-
cation strategy.?' It commended another State
on the development of a policy framework to
implement the Convention, including measures
to encourage entrepreneurship, equal pay for
women with disabilities and a plan of action

on the rights of children with disabilities.?%2
Another State was commended for its initiation
of programmes on the rights of persons with
disabilities, including a programme on deinsti-
tutionalization and on inclusive education.?®
There are many other examples in which the
Committee has commended States parties for
such national plans and policies.?*

19 In Timor-Leste, which has not yet become party to the Convention, the Convention has been used as a standard for evaluation and frame-
work for action. This work, undertaken under the Advocacy for Change project, involved the development of a national action plan on disability
and other activities that drew closely on the Convention’s provisions and used those standards in conjunction with constitutional and
legislative guarantees to identify shortfalls in the protection of the rights of person with disabilities in Timor-Leste. Handicap International

Indonesia and Timor-Leste Programme, 2018.

200 See Committee on the Rights of Persons with Disabilities, 2019g, CRPD/C/IND/CO/1, paras. 8 and 9 (India); Committee on the Rights of
Persons with Disabilities, 2012a, CRPD/C/CHN/CO0/1, para. 10 (China); Committee on the Rights of Persons with Disabilities, 2018g,

CRPD/C/PHI/CO/1 CO, para. 7(e) (Philippines).

20" Committee on the Rights of Persons with Disabilities, 2015¢c, CRPD/C/COK/CO/1, para. 4 (Cook Islands) and see the detailed description of
the concept of disability applied in the question asked by the Committee: “2. The Cook Islands National Disability Policy defines disability

as an evolving concept, with focus on the interaction between persons with impairments and attitudinal and environmental barriers that
hinder their full, equal and effective participation in society. This definition emphasises the impact of environmental barriers and attitudes
within communities that may limit access and mobility of persons with disabilities, including hindering their ability to carry out certain
activities within the workplace and the community in general. This definition reflects the shift in our understanding of disability, from
something that is attributed entirely to the individual, to highlighting the onus on society to eliminate barriers that may limit the full
participation of all people in everyday life. Definitions often determine the way we address the issues. By shifting the emphasis away from the
individual, we are highlighting the important role that all members of society have a part to play in ensuring that rights are protected for all....”
Committee on the Rights of Persons with Disabilities, 2015a, CRPC/C/COK/Q/1/Add.1, para. 2.

202 Committee on the Rights of Persons with Disabilities, 2017b, CRPD/C/IRN/CO/1, para. 5 (Iran (Islamic Republic of)).
203 Committee on the Rights of Persons with Disabilities, 2014c, CRPD/C/AZE/CO/1, para. 5 (Azerbaijan).

204 See, for example, Committee on the Rights of Persons with Disabilities, 2019i, CRPD/C/MMR/CO/1 CO, para. 4 (Myanmar); Committee on
the Rights of Persons with Disabilities, 2018b, CRPD/C/NPL/CO/1, para. 5 (Nepal); Committee on the Rights of Persons with Disabilities,
2014e, CRPD/C/NZL/CO/1, para. 4 (New Zealand); Committee on the Rights of Persons with Disabilities, 2014d, CRPD/C/KOR/CO/1, para. 4

(Republic of Korea).
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However, such plans need to reflect fully the
concept of disability and underlying principles
set out in the Convention. For example, while
the Committee commended one State on its
adoption of a comprehensive national plan

on the social inclusion of persons with dis-
abilities,?® it also noted that the policy used
the concepts of prevention and treatment of
disability in its plan (and revised Constitution)
and urged that State party to review the policy
for its alignment “with the human rights-based
model of disability.”?° In another case, the
Committee noted that the State party “tends to
adhere to the World Health Organization defini-
tion of disability, which has a focus on condi-
tions arising from inherent personal or medical
limitations, thereby overlooking conditions that
arise from interaction and that the use of this
classification excludes certain groups of per-
sons with disabilities who do not fall into any
of its categories, such as those who are hard
of hearing.”?"’

RECOMMENDATIONS

ESCAP member States should:

1. Formulate policies and strategies for
implementation at all levels that reflect
the definition of disability, concepts, con-
tent, as well as the spirit and intent of the
Convention on the Rights of Persons with
Disabilities.

2. Develop action plans, reinforced by ade-
quate budgetary, human and institutional
resources, at central, state/provincial/
prefectural/district/municipality and local
levels that specify targeted time-bound
action, duty-bearers, indicators and re-
sults as well as monitoring and evaluation
mechanisms.

Ensure the meaningful engagement of
persons with disabilities from the outset
of planning and through all stages of
formulation, implementation, monitoring
and evaluation of policies, strategies and
action plans.

Strengthen significantly the authority and
resources of the disability focal point
department at central, state/provincial/
prefectural/district/municipality and
local levels to enable coordination across
government ministries and departments
as well as across sectors and with the
convening of meetings at decision-mak-
ing levels, to catalyse implementation,
monitoring and evaluation of policies,
strategies and action plans.

205 Committee on the Rights of Persons with Disabilities, 2017a, CRPD/C/ARM/CO/1, paras. 4(c), 5(b) and 6(b) (Armenia).
206 Committee on the Rights of Persons with Disabilities, 2017a, CRPD/C/ARM/CO/1, para. 5(c) (Armenia).
207 Committee on the Rights of Persons with Disabilities, 2018b, CRPD/C/NPL/CO/1, para. 7 (Nepal).
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IMPLEMENTATION
OF THE
CONVENTION:
INSTITUTIONAL
ARRANGEMENTS,
AND THE
PARTICIPATION OF
PERSONS WITH
DISABILITIES
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A. General aspects of
implementation of the
Convention and articles 4.3
and 33

The full harmonization of national laws with
the Convention depends in large part on the
procedures by which the operation of existing
laws and the content of proposed laws are
monitored for consistency. This requires not
only the establishment of clear procedures,
but also a supportive culture of interest in
gaining an understanding of the principles
and standards of the Convention. All persons
involved in the development, interpretation and
application of laws must be aware of those
principles and standards and have access to
expert advice and learning resources when
needed. This includes civil servants, as well as
ministers, members of the legislature, judges,
lawyers, persons with disabilities and allies,
among other groups.

An essential component of the procedures for
giving effect to the Convention is the mean-
ingful participation of persons with disabilities
and organizations of persons with disabilities

in these processes. Meaningful participation
would enrich the deliberations with lived expe-
rience, expertise and solutions to law-making
and policy development. Another important
component is independent review of imple-
mentation at the national level by a body, such
as a national human rights institution. The real
hope for the removal of barriers to rights will be
born when case law comes alive through the
domestic application of the Convention and a
body of legal precedents is gradually built up.

Article 33 of the Convention sets out institu-
tional and procedural requirements for States
parties to ensure that there is effective imple-
mentation and monitoring. It provides for the
establishment of bodies and mechanisms with-
in the executive government to implement and
monitor the Convention, requires that States
parties establish or designate an independent
monitoring mechanism to carry out a monitor-
ing role and requires States parties to ensure that
persons with disabilities are “involved and par-
ticipate fully in the monitoring process”. The last
requirement is in addition to the explicit require-
ment that persons with disabilities are meaning-
fully involved in policymaking (article 4.3).
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B. Article 33.1: government
focal points and coordination
mechanisms

Article 33.1 of the Convention indicates how
States should ensure that the treaty’s provi-
sions are embedded in government and that
implementation is coordinated across govern-
ment as a whole. It provides:

33.1. States parties, in accor-
dance with their system of
organization, shall designate
one or more focal points within
government for matters relat-
ing to the implementation of the
present Convention, and shall
give due consideration to the es-
tablishment or designation of a
coordination mechanism within
government to facilitate related
action in different sectors and at
different levels.

These arrangements are to be contrasted with
the external independent public monitoring
bodies referred to in article 33.2, such as a
human rights commission or disability rights
commission (discussed below). Article 33.1
also identifies two separate functions — having
focal points in each ministry or department and
having a mechanism to coordinate government
policy on disability issues and the implementa-
tion of the Convention.

Governments in the Asian and Pacific region
have adopted a range of mechanisms to
give effect to article 33.1. In some cases, a

high-level minister-led body has been estab-
lished to provide policy coordination and to
promote implementation and monitoring of
the Convention. These will generally involve
representatives of various government minis-
tries or departments. Sometimes, interdepart-
mental coordination bodies headed by a senior
civil servant in the lead ministry (often social
affairs) is the chosen model. These bodies
may also have representatives of persons with
disabilities and their representative organiza-
tions on them.

One example is the establishment by Viet Nam
in 2015 of the Viet Nam National Committee
on Disability, “a national agency responsible for
the coordination enforcement and monitoring
of the Convention.”2 The role of the National
Committee is to assist the Prime Minister in
the direction and coordination of government
agencies. It has 18 members and is made up
of 12 vice-ministers and six representatives

of persons with disabilities and chaired by

the Labour Minister. The National Committee
led the development of the National Plan on
Implementation of the Convention, which un-
derscores the role performed by such bodies in
the development of national plans on disability.
The Committee also developed a tool to moni-
tor implementation of the Convention.

There are many similar bodies in the Asian

and Pacific region, such as in Fiji,?* India,?"®
Malaysia,?"" Philippines?'? and Thailand.?'® The
presence of high-level political and civil service
representatives can bring impetus and institu-
tional weight to the process of giving effect to
the Convention. At the same time, according to
some disability rights advocates, such bodies
have not always met on a sufficiently frequent

208 Committee on the Rights of Persons with Disabilities, 2018a, CRPD/C/VNM/1, para. 209 (Viet Nam).
209 Established under the Rights of Persons with Disabilities Act 2018, Part 2.

210 Established under the Persons with Disabilities Act, 2016, Chapter XI.
211 Established under the Persons with Disabilities Act 2008, Part Il.

212 Established under Presidential Executive Order 709 (2008).

213 Established under the Empowerment of Persons with Disabilities Act, B.E. 2550 (2007).

basis to drive policy. In some instances, organi-
zations of persons with disabilities have found
that such bodies tend to meet infrequently.

Another issue that has been raised is that, as
with other consultative bodies, persons with
intellectual disabilities or with psychosocial
disabilities tend to be underrepresented.

C. Articles 4.3 and 33.3:
the role of persons with
disabilities and their
representative organizations
in the implementation and
monitoring of the Convention

The Convention envisages a significant role
for persons with disabilities and their repre-
sentative organizations in the implementation
of its provisions and in monitoring progress in
achieving its objectives. Article 3 states that
one of the general principles of the Convention
is the “full and effective participation and in-
clusion in society” of persons with disabilities,
while article 4.3 of the Convention provides:

In the development and imple-
mentation of legislation and
policies to implement the pres-
ent Convention, and in other
decision-making processes
concerning issues relating to
persons with disabilities, States
parties shall closely consult
with and actively involve per-
sons with disabilities, includ-
ing children with disabilities,
through their representative
organizations.

Article 33.3 (on national implementation and
monitoring) provides:

Civil society, in particular, per-
sons with disabilities and their
representative organizations,
shall be involved and partic-
ipate fully in the monitoring
process. 214

The Committee on the Rights of Persons with
Disabilities has drawn attention to the differ-
ent types of organizations that are involved in
advocating for the human rights of persons
with disabilities and related issues and has
underlined the importance of ensuring that
representative organizations — run by and for
persons with disabilities — should have priority in
consultation and participation in policymaking on
issues relating to persons with disabilities.?'®

Giving effect to article 4.3 involves setting up
standing or ad hoc consultation procedures to
consult closely with and actively involve per-
sons with disabilities through their representa-
tive organizations in the development of laws,
regulations and policies across all areas and at
all levels of government. The Committee has
suggested such consultation might reasonably
be made mandatory before the adoption of
general or disability-specific laws, policies and
programmes. Consultation should include a
range of representative organizations repre-
senting the diverse groups of persons with
disabilities, including children with disabilities.

Persons with intellectual or psychosocial
disabilities do not always enjoy the same
access to consultation processes as other
persons with disabilities and the government
must ensure that there is broad cross-disability

214 See generally Committee on the Rights of Persons with Disabilities, General comment No. 7 (2018e), CRPD/C/GC/7, paras. 37-41 (2018).

215 |bid., paras. 10-13.
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representation and, where necessary, sup-
ported decision-making arrangements. States
parties also need to invoke positive measures
to ensure access, including by providing finan-
cial assistance and support and access to all
relevant documentation in a timely manner and
in accessible formats.

The participation must be meaningful, which
means that:

The views of persons with dis-
abilities, through their repre-
sentative organizations, should
be given due weight. States
parties should guarantee that
they are not only heard as a
mere formality or as a tokenistic
approach to consultation. States
parties should take into account
the results of such consultations
and reflect them in the decisions
adopted by duly informing par-
ticipants of the outcome of the
process. 216

Article 4.3 requires participation in processes
to implement the Convention and “in other de-
cision-making processes concerning issues re-
lating to persons with disabilities.” The phrase
“issues relating to persons with disabilities”

is not to be read narrowly. It “covers the full
range of legislative, administrative and other
measures that may directly or indirectly impact
the rights of persons with disabilities.” 27 It is
not confined only to those issues that specif-
ically address disability issues. Other general
laws, financial decisions or policies may have a
direct or indirect impact on the lives of per-
sons with disabilities. Persons with disabilities
should also be appointed to other bodies that

216 |bid., para. 48.
217 |bid., para. 18.
218 |bid., paras. 18-20.

do not have specific or direct responsibility for
disability issues.?®

D. Measures taken by Asian
and Pacific States to ensure
the meaningful participation
of persons with disabilities
and their representative
organizations

Asian and Pacific States have taken a variety of
legislative, administrative and practical steps
to carry out these obligations, which cannot

be implemented on a one-off basis but which
need to be supported by continuous engage-
ment between government and representative
organizations of persons with disabilities. One
commonly seen approach, as previously noted,
has been to ensure that representatives of
persons with disabilities are formally members
of national, regional or local advisory councils on
matters relating to disability issues.

Many governments have consulted with or-
ganizations of persons with disabilities in the
preparation of their reports under the Conven-
tion and, in some cases, have provided finan-
cial support for representatives of persons with
disabilities to travel to Geneva to participate in
the hearings of the Committee. Some govern-
ments also provide funding to organizations to
support advocacy, education, networking and
meet other needs. In some member States,
organizations of persons with disabilities have
stated that such support is critical to ensure
meaningful participation and have called on
governments to provide it where it has not
already been done.

The Committee has commended States for
setting up coordination mechanisms and

working with civil society, including a broad
range of groups from the disability sector, such
as organizations of women with disabilities
and children with disabilities.?'® For example, it
commended one State party for establishing a
working group with both government and civil
society representatives and with the mandate
of coordinating the implementation of the Con-
vention. The Committee considered this such

a useful arrangement that it recommended
that the State party retain it for the purpose of
the ongoing review of progress.?? It has urged
other States to take further steps to ensure
that persons with disabilities and their repre-
sentative organizations are fully involved in and
consulted on policy decisions that affect them
and that their views are prioritized and reflect-
ed in the results of these processes.?"

E. Article 33.2: external
independent monitoring of
progress

In addition to providing for governmental focal
points and coordination mechanisms and
requiring the meaningful participation of per-
sons with disabilities in monitoring the imple-
mentation of the Convention, article 33.2 also
stipulates the need for a “framework, including
one or more independent mechanisms, as
appropriate, to promote, protect and monitor
implementation” of the Convention. Article 33.2
requires that when designating or establishing

such a mechanism, States parties must take
into account the principles relating to the sta-
tus and functioning of national institutions for
the protection and promotion of human rights.
This last phrase refers to the Paris Principles
relating to the status of national institutions
that were adopted in 1991 and endorsed by
the United Nations General Assembly in 1993
and that cover the international standards for
the operation of national human rights institu-
tions.??2 The Committee on the Rights of Per-
sons with Disabilities has adopted guidelines
for independent monitoring frameworks and
their participation in the work of the Commit-
tee.?2

One way of carrying out the article 33.2 ob-
ligation is for States parties to establish an
independent national human rights institution
(where it does not already exist) to perform
this function. Or a government could assign the
task to a national human rights institution. The
majority of States in the Asian and Pacific re-
gion have established one or more national in-
stitutions for the protection of human rights:??
These include, for example, national human
rights commissions and ombuds institutions
whose mandate includes human rights issues
or specialized disability rights bodies.

Many of these institutions are accredited as
“A” status institutions by the Global Alliance of
National Human Rights Institutions,??® indi-
cating that they are in substantial compliance

219 Committee on the Rights of Persons with Disabilities, 2012a, CRPD/C/CHN/CO/1, paras. 9 and 10 (China).
220 Committee on the Rights of Persons with Disabilities, 2014c, CRPD/C/AZE/CO/1, para. 6 (Azerbaijan).

221 Committee on the Rights of Persons with Disabilities, 2019g, CRPD/C/IND/CO/1, paras.10 and 11 (India); Committee on the Rights of
Persons with Disabilities, 2017a, CRPD/C/ARM/CO/1, paras. 5(a) and 6(a) (Armenia) (“State party should also provide appropriate support
and reasonable accommodation to ensure the participation of representatives of all persons with disabilities, including women, children,
refugees and asylum seekers, lesbian, gay, bisexual and transgender persons, persons with psychosocial and intellectual disabilities, persons
with hearing and visual impairments, persons living with HIV/AIDS, persons living in rural areas and persons in need of a high level of support,

in consultation processes”).
222 United Nations General Assembly, 1993.
223 Committee on the Rights of Persons with Disabilities, 2016b.

224 Exceptions include China and Japan. Most of the national bodies with a general human rights mandate are members of the Asia Pacific
Forum of National Human Rights Institutions (www.asiapacificforum.net/members/) (17 full members with “A” status and eight associate
members with “B” status) or the European Network of National Human Rights Institutions(https://ennhri.org/our-members/) (includes national
institutions from Armenia, Georgia and the Russian Federation as “A” status members, with Azerbaijan a “B” status member and Tirkiye an

associate member applying for accreditation as of June 2022).
225 See https://ganhri.org.
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with the minimum international standards set
out in the Paris Principles. Others may not
have that status (although they may enjoy “B”
status or associate status). This might be due
to limitations in the mandate or independence
or because they are state or provincial bodies
or because only one such institution can be
accredited for each State.

The critical aspect of article 33.2 is that the
monitoring body be independent of the execu-
tive government; it is to be distinguished from
internal government structures that would also
be monitoring progress in implementation of
the Convention. The placement of such a body
effectively under a ministry has given rise to
concerns about whether the necessary formal
independence is present.

Article 33.2 also reflects the fact that in coun-
tries with a federal system of government or a
system of devolved responsibilities, it may be
more appropriate to designate or establish in-
dependent institutions at the state/provincial/
prefectural/district/county/municipality level,

as well as at the central level.?2

Asian and Pacific States have approached the
implementation of article 33.2 in a number of
ways. In some States, national human rights
institutions (such as national human rights
institutions with general mandates or ombuds
mechanisms with human rights mandates)
perform the role of the independent monitor-
ing body. In other cases, the task is assigned
to an independent body with a specific
disability mandate.

Although many of these bodies have a com-
plaint resolution function and may be a forum

226 Examples include Australia, Canada and India.

for obtaining remedies for alleged violations

of rights, their role under article 33 goes be-
yond this to include general monitoring of the
implementation of the Convention. Many such
institutions perform this role through the use of
broader inquiry powers and regular reports on
the rights of persons with disabilities. Many na-
tional human rights institutions have provided
independent reports to the Committee under the
reporting procedure on progress made and diffi-
culties faced in their respective countries in the
implementation of the Convention. The Commit-
tee has welcomed the contributions of national
human rights institutions and similar bodies.??”

Some Asian and Pacific States have not yet es-
tablished an independent national institutions
designed within the framework of the Paris
Principles, either with a general human rights
mandate or in relation to disability issues.??®
The Committee and other United Nations
human rights treaty bodies have consistently
recommended that these States do s0.2%°

In some States, there are multiple independent
bodies that may have powers to monitor the
implementation of the Convention and also
provide remedies for violations of the rights

of persons with disabilities. In other States, a
general human rights institution and a dedi-
cated disability rights institution both exist,
and both may have a role in monitoring the
implementation of the Convention.

There are also other models. For example, in
2010, New Zealand established an indepen-
dent monitoring mechanism to fulfil the State’s
obligations under article 33.2. It includes two
independent human rights agencies, the Human
Rights Commission and the Office of the Om-

227 Committee on the Rights of Persons with Disabilities, 2016b, CRPD/C/1/Rev.1, annex, paras. 1-23.

228 Examples include China and Japan.

229 For example, Committee on the Rights of Persons with Disabilities, 2017b, CRPD/C/IRN/CO/1, paras. 62 and 63(b).

(Iran (Islamic Republic of)).

budsman, as well as the Disabled People’s
Organisations Coalition.2%

In several member States with federal or
devolved systems of government, human
rights or anti-discrimination bodies exist at
the state or provincial level, with mandates
that extend to monitoring certain aspects
of the rights of persons with disabilities.
This mandate may be derived from national
legislation or state or provincial legislation.

RECOMMENDATIONS

1. ESCAP members and associate mem-
bers should review the composition
and operation of advisory bodies that
are intended to ensure the substantive
input of and meaningful participa-
tion by organizations of persons with
disabilities in government policymaking
at all levels to ensure gender-balanced,
cross-disability representation and
meaningful participation.

230 New Zealand, Human Rights Commission, 2022.

Where they have not already done so,
ESCAP member States should estab-
lish a national institution for the pro-
motion and protection of human rights
that comply with the Paris Principles
and that have an explicit mandate in
relation to the Convention and the
rights of persons with disabilities, as
well as independent bodies with an
explicit mandate in relation to persons
with disabilities, as appropriate within
the national structure and subnational
linkages. States should also establish
similar bodies at the provincial and lo-
cal levels according to the distribution
of powers within the constitutional
structure of the State.
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This overview has discussed multiple procedural and substantive issues that
are central to the implementation of the Convention through the process of har-
monization of national laws with its provisions. The overview has shown active

eviews have been undertaken in most countries and have led to major legisla-
tive reforms in many cases.

“draw directly and indirectly on its language and concepts. Many States have
~also recognized that the process of legislative review is an ongoing one and that
there is need to continue to review current laws and also to have in place proce-

dures to ensure that future laws are compliant with the Convention.

Although progress has been made in aligning many laws with the Convention, in
a significant number of cases, revised legislation has imperfectly implemented
its provisions. In some cases, legislation has retained concepts and language
that are inconsistent with the Convention’s underlying principles and concep-
tual framework. This has been seen, in particular, in the adherence to medical
model definitions of disability. In addition, in important areas such as prohibit-
ing discrimination on the ground of disability, recognizing the legal capacity of
‘persons with disabilities, upholding their rights to liberty and security of person
u eeing freedom from torture or cruel, inhuman or degrading treatment
it, greater efforts are required to ensure that laws, policies and pro-
n line with the principles and concepts of the Convention.

pressing need for further legislative reform and opportunities to build
as already been achieved in harmonizing the laws of countries and
ories in the Asian and Pacific region. The following recommendations may help
to contribute to that work and towards achieving the goals set out in the Convention.
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A. Recommendations for consideration by ESCAP member
States

80

The centrality of the human rights model of disability to the
harmonization of laws

1. ESCAP member States should:

A. Integrate the human rights model of disability as the foundational principle of
disability-specific laws, and other sectoral laws, including criminal laws and
civil laws such as family and marriage laws.

B. Review laws that pre-date the Convention and its ratification by the respective
State party, to pursue the harmonization of those laws with the Convention.

c. Tackle ableism in its diverse forms as the root of barriers to the meaningful
participation of persons with disabilities, including by the following:

(a) Identify terminology that undermines the dignity of persons with
disabilities and constitutes enormous hidden but real barriers to their
participation in society which are:

(i) Widely used in national and local languages and cultures;
(ii) Laws and policies;

(b) Engage with persons with disabilities and experts in language and
culture to develop Convention-compliant terminology in national and
local languages;

(c) Engage media practitioners, education authorities, influencers
and other key actors in shaping and perpetuating new Convention-
compliant national and local terminology and cultural stereotypes.

D. Establish, at central and subnational levels, in parliaments (or equivalent deci-
sion-making bodies) appropriate committees, procedures and expert groups
to scrutinize legislation and policy for consistency with the Convention, and
propose related amendments based on the human rights model of disability.

2. ESCAP should, on request and in collaboration with OHCHR, other members of the
United Nations system and other relevant bodies, support member States in under-
taking the above actions.

Ratification of the Convention and its Optional Protocol

1. To bring about universal ratification of the Convention in the Asian and Pacific re-
gion, member States should, individually and collectively and in meaningful consul-
tation with organizations of person with disabilities, undertake the following:

A. Those States that have not yet ratified or acceded to the Convention or
extended it to those associate members for whose treaty relations they have
responsibility should ratify or accede to the Convention as soon as possible.

B. Those States that have not yet ratified or acceded to the Optional Protocol to
the Convention or extended it to those associate members for whose trea-
ty relations they have responsibility should ratify or accede to the Optional
Protocol to the Convention as soon as possible, with the goal of achieving
ratification or accession by at least 50 per cent of States by 2030.

2. ESCAP should, in collaboration with OHCHR and other relevant bodies, provide on
request technical assistance to member States to ratify or accede to the Conven-
tion and its Optional Protocol and extend that to the associate members for whose
treaty relations they have responsibility.

Reservations and declarations

ESCAP member States that have entered reservations or made declarations when ratify-
ing or acceding to the Convention should, in consultation with organizations of persons
with disabilities, undertake a review of those reservations and declarations with a view
to withdrawing them as soon as possible.

Procedures to ensure Convention-compatibility of existing and new
laws and regulatory frameworks

ESCAP member States should:

1. Introduce or strengthen existing procedures within the executive arm of govern-
ment and legislature to ensure that proposed and new legislation and other forms
of legally-binding regulation are reviewed for consistency with the Convention and
amended, if found to be inconsistent with the Convention, before they are enacted
and enter into force.

2. Ensure that they have in place procedures for the comprehensive and regular review
of the whole body of existing laws and regulations across all sectors and at all lev-
els of government for consistency with the Convention.

3. Make use of existing law reform bodies, national human rights institutions, special-
ly convened expert bodies and public inquiries or ad hoc and standing legislative
committees, as appropriate, to carry out such reviews.
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4. Ensure that these bodies take into account the evolving jurisprudence of the Com-
mittee on the Rights of Persons with Disabilities in its General comments, Guide-
lines, Concluding observations, decisions and reports under the Optional Protocol
and other statements.

5. Ensure that these bodies include as members persons with disabilities who have
actively contributed to the disability community and provide a meaningful opportu-
nity for organizations of persons with disabilities to contribute their expertise and
experience to the reviews and to have that expertise and experience fully recog-
nized and given significant weight in the making of recommendations for the reform
of laws and policies.

Priority areas for legislative reform

Where they have not already done so, ESCAP member States should include the fol-
lowing matters as priorities in their continuing efforts to ensure the harmonization of
national laws with the Convention.

1. Convention-based definition of discrimination on the basis of disability
A. Prohibit discrimination on the basis of disability, using the definitions of
disability and discrimination, as well as other principles, concepts and terms
that are contained in the Convention.

2. Reasonable accommodation as a form of disability discrimination
B. Provide explicitly that denial of reasonable accommodation is in itself a form
of discrimination on the basis of disability, drawing on the definition of “rea-
sonable accommodation” contained in article 2 of the Convention.

3. Scope of legislation prohibiting disability discrimination
C. Ensure that legislation prohibits discrimination on the basis of disability in
all areas covered by the Convention and includes both indirect and direct
discrimination.

4. Intersectionality
D. Ensure that the legislative prohibition of disability discrimination extends to
multiple and intersecting forms of discrimination, thus reflecting the intersec-
tion of disability with age, gender and other parameters.

5. Individual remedies for discrimination on the basis of disability
E. Ensure that all laws that provide protection against discrimination on the ba-
sis of disability explicitly provide for prompt, accessible and effective reme-
dies, including judicial, administrative or other appropriate remedies available
that pertain to public and private bodies and persons.
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6. Availability of remedies of systemic violations of the rights of persons with
disabilities
F. Ensure that national human rights institutions or equivalent bodies have the
power to undertake inquiries into systemic and structural discrimination
against persons with disabilities by public bodies and private actors and are
empowered to make recommendations and to impose meaningful regulatory
sanctions for such discrimination, where appropriate.

7. Access to justice
G. Ensure that the right of persons with disabilities and the barriers they face in
accessing justice are included in fundamental and ongoing judicial and legal
education and continuous awareness-raising, as well as in the training of all
other professions and groups involved in the civil, criminal and administrative
justice systems, with the involvement of persons with disabilities as trainers
in these education and training activities.

8. Repeal of laws that deny equal recognition before the law, and that favour substitute
decision-making regimes
H. Review and reform laws that are inconsistent with the right to equal recog-

nition as a person before the law and the enjoyment of legal capacity on the
basis of equality with others guaranteed by article 12 of the Convention, in
particular those that provide for guardianship or other arrangements that em-
body substitute decision-making, which should be replaced by laws that guar-
antee supported decision-making where that is required. In undertaking such
reviews, States should have considered General comment No. 1 and General
comment No. 3 of the Committee on the Rights of Persons with Disabilities.

9. Repeal of laws authorizing compulsory or involuntary treatment incompatible with
the Convention
I.  Review and reform laws that provide for involuntary treatment that is incon-
sistent with articles 14, 15,16, 17 and 25 of the Convention.

10. Right to participate in political or public life
J. Review and reform laws that deny persons with disabilities, especially those
with psychosocial disabilities, the right to vote, to stand for election or to hold
public offices or private positions on the basis of equality with others.

K. Undertake, where it has not already been done, a review of legislation and
regulatory frameworks to identify instances in which a guardianship order or
judicial declaration of competence have the effect of disqualifying a person
from holding particular offices or positions or exercising rights, such as the
right to vote. Ensure that such automatic links are repealed and that these
primary statutes are amended to be consistent with the Convention.

11. Accessibility
L. Promote understanding that the absence of accessibility in all dimensions is
a violation of the rights of persons with disabilities.
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M. Strengthen the enforcement of legislative and regulatory measures for all
accessibility dimensions in all sectors and at all levels and encompassing
the built environment, facilities, street environment, transportation, economic
activities, digitalization and related services, as well as disability-inclusive
digitalization and related services, with adequate budgetary allocations, high
priority attention, awareness-raising and training, using international technical
standards, toolkits and good practices.

N. Facilitate adherence to technical standards by and in the public and private
sectors and regular monitoring of adherence, with implementing rules and
regulations, enforcement procedures, redressal mechanisms, budgetary
allocations, transparent action by the respective responsible parties in each
sector, and continuous training, research and awareness raising directed at
every cohort of policymakers and implementing parties.

0. Initiate and reinforce disability-inclusive digitalization at all levels and in
all sectors, including related services (such as eGovernment, eHealth and
eBanking), emphasizing compliance with the latest version of the Web Con-
tent Accessibility Guidelines, as well as using guidelines and good practices
emanating from the implementation of the Marrakesh Treaty to Facilitate
Access to Published Works for Persons Who Are Blind, Visually Impaired or
Otherwise Print Disabled.

P. Strengthen in a systematic manner the accessibility of existing infrastructure
and related services.

12. Employment
Q. Introduce or amend existing laws so that the legal system provides effective
protection against discrimination on the basis of disability in the work-related
laws that:

(a) Embody a broad definition of discrimination on the basis of disability
that is based on the Convention and that includes an explicit duty on
employers to afford reasonable accommodation in the workplace
to persons with disabilities; and that covers direct and indirect dis-
crimination and multiple and intersecting forms of discrimination, as
elaborated in General comment No. 3 and General comment No. 6 by
the Committee on the Rights of Persons with Disabilities?®' and the
Committee’s forthcoming General comment on the right of persons
with disabilities to work and employment;?2

(b) Ensure that these are comprehensive in scope and cover applications
for work, the terms and conditions of work (including fair and equal

231 Committee on the Rights of Persons with Disabilities, 2018c, CRPD/C/GC/6.
22 This General comment was expected to be adopted at the Committee’s session in August-September 2022.

remuneration for their work), access to training and career advance-
ment opportunities, guarantees against discriminatory termination
of employment and prompt, accessible and effective remedies for
unlawful discrimination.

Explore and adopt measures to require and to encourage public and private
employers to employ workers with disabilities, including workers with diverse
disabilities. These measures should include quotas, including quotas for ad-
vancing to more senior positions, financial support to employers to assist in
the provision of reasonable accommodation, other subsidies such as appro-
priate taxation benefits, public procurement policies and requirements that
public and private boards include members with disabilities.

13. Meaningful participation by organizations of persons with disabilities in
policymaking and decisions that affect persons with disabilities

S.

ESCAP members and associate members should review the composition
and operation of advisory bodies that are intended to ensure the substantive
engagement of organizations of persons with disabilities in government poli-
cymaking at all levels to ensure gender-balanced, cross-disability representa-
tion and meaningful participation.

14. Rights affirmation: case study of national sign language

T.

Among other matters, the promotion of sign language is highlighted as a hu-
man rights issues that takes into consideration the regions’ rapidly changing
demographic composition and emerging health and wellbeing dimensions of
development trends.

(a) ESCAP member States should enact national sign language acts that
provide for, inter alia:

(i) Legal recognition of national sign languages as valid official
languages with equal status as spoken languages;

(il) Teaching and use of national sign languages at all levels of
national education systems from pre-school upwards;

(iii) Research, documentation, training and teaching in national sign
languages;

(iv) Certification training of national sign language interpreters using
ICT and social media, to expand service availability;

(v) Continuous national sign language awareness-raising targeted
at diverse groups to build acceptance and popularize the learn-
ing and use of national sign languages.

(b) ESCAP should provide, on request and in collaboration with Deaf per-
sons’ organizations and other concerned entities, technical assistance
to members and associate members in creating conditions for the en-
actment and/or implementation of national sign language legislation.
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15. National policies and plans
U. ESCAP members and associate members should:

(a) Formulate policies and strategies for implementation at all levels that
reflect the definition of disability, concepts and content as well as
the spirit and intent of the Convention on the Rights of Persons with
Disabilities;

(b) Develop action plans, reinforced by adequate budgetary, human and
institutional resources at the central, as well as state/provincial/
prefectural/district/county/municipality and local government levels
that specify targeted time-bound action, duty-bearers, indicators and
results, as well as monitoring and evaluation mechanisms;

(c) Ensure the meaningful engagement of persons with disabilities from
the outset of planning and through all stages of formulation, imple-
mentation, monitoring and evaluation of policies, strategies and action
plans;

(d) Strengthen significantly the authority and resources of the disability
focal point department and ministry at the central, as well as state/
provincial/prefectural/district/county/municipality and local govern-
ment levels, to enable coordination across government ministries
and departments, as well as across sectors, and convene meetings
at decision-making levels to catalyse implementation, monitoring and
evaluation of policies, strategies and action plans.

16. National human rights institutions

V. Where they have not already done so, ESCAP members should establish
national institutions with subnational linkages for the promotion and
protection of human rights that comply with the Paris Principles and that
have an explicit mandate in relation to the Convention and the rights of
persons with disabilities as well as independent bodies with an explicit
mandate in relation to person with disabilities, as appropriate within the
national structure. ESCAP members should also establish similar bodies at
the provincial and local levels according to the distribution of powers within
the respective constitutional structure.

B. Regional actions to strengthen the implementation of the
Convention in Asia and the Pacific

The following regional actions are proposed to strengthen the Asian and Pacific
response to and implementation of the Convention on the Rights of Persons with
Disabilities. These actions may be pursued, as appropriate, in collaboration with OHCHR
and other entities in the United Nations system, subregional entities, civil society, as well
as regional and national experts.

1. Leverage ESCAP’s multidisciplinary advantage and include in ESCAP’s regular
meetings an agenda item on the harmonization of national legislation with
the Convention to review the status of ongoing harmonization efforts, issues,
good practices and lessons learned.

2. Provide technical support, including by facilitating the sharing of government
and civil society collaboration and peer experiences, to encourage ESCAP
members that have not ratified or acceded to the Convention and/or the
Optional Protocol to do so.

3. Prepare a compendium of case law of the Committee on the Rights of
Persons with Disabilities under the Optional Protocol for dissemination
within the region.

4. Foster communities of good practice. Document and facilitate the sharing
of experiences and lessons gained from addressing challenges at all levels
(local, district, municipality, county, prefectural, provincial or state, national,
subregional, inter-subregional), covering the entire ESCAP region. These
efforts should support the effective:

A. Initial and ongoing review by law reform bodies, national human
rights institutions or disability-specific independent mechanisms of
laws and regulations for consistency with the Convention;

B. Pre-enactment review of laws and other regulations for consis-
tency with the Convention within the executive government at
national, state or provincial and local levels of government;

c. Establishment, at central and subnational levels, in parliaments
(or equivalent decision-making bodies) of appropriate com-
mittees, procedures and expert groups to scrutinize legislation
and policy for consistency with the Convention, and proposal
of related amendments based on the human rights model of
disability.
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5. Collaborate with the Inter-Parliamentary Union and OHCHR on these matters
and in particular propose the review and update of the Handbook for Parlia-
mentarians on the Convention on the Rights of Persons with Disabilities,?3
with particular focus on good practices and coverage of decision-making
bodies at the subnational levels (for example, state/provincial/prefectural,
municipality, local authorities and at the village, slum and urban community
levels) in the Asian and Pacific region.

6. Convene subregional and inter-subregional judicial colloquia to provide
judicial officers with the opportunity to learn more about the Convention on
the Rights of Persons with Disabilities and the work of the Committee on the
Rights of Persons with Disabilities and to share experiences in relation to the
implementation of the Convention and other relevant human rights treaties
before their national courts.

23 United Nations, and others, 2007.

Conclusion

In the history of human rights treaties, the Convention on the Rights of Persons with
Disabilities stands out as a beacon of hope for humanity. The issues faced by persons
with disabilities have long been invisible, compared with climate change and other
issues that dominate media coverage and research agendas.

When COVID-19 erupted globally, it prompted among others collective realization of the
vulnerability of humankind --- for the first time, humanity had a taste of many parameters
that are common to the everyday experiences of persons with diverse disabilities. That
impacted, for example, communication, limited or no access to essential goods and
services, and restricted physical mobility. In worst-case scenarios, many individuals,
families and communities experienced triage-based decisions that impacted the
survival chances of loved ones. The majority experienced what the invisible minority,
namely, persons with disabilities, faces on a regular basis.

Learning lessons from our COVID-19 experiences, it is time to accelerate and strengthen
action towards practical realization of the Convention at all levels and engaging the
whole of government and the whole of society.

It is hoped that this publication will facilitate wider understanding of essential
Convention principles and concepts for application in introducing new legislation,
refreshing outdated legislation, crafting and enforcing implementing rules and
regulations, as well as policies and programmes at all levels - that are Convention-
compliant. This requires solidarity in creating strong enforcement and redressal
mechanisms, with wide can continuous awareness-raising efforts across all
development sectors.

With these efforts, the ESCAP region may witness the participation of persons
with diverse disabilities as full members of society, in all development sectors and
represented at all levels of decision-making.
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Joint Declaration by the Committee on the Rights of Persons with Disabilities and the Global Alliance of National
Human Rights Institutions (2018). Available at
www.ohchr.org/sites/default/files/2022-03/CRC-CRPD-joint-statement_18March2022.docx

Guaranteeing sexual and reproductive health and rights for all women, in particular women with disabilities: Joint
statement by the Committee on the Rights of Persons with Disabilities and the Committee on the Elimination of
All Forms of Discrimination against Women (2018). Available at www.ohchr.org/sites/default/files/Documents/
HRBodies/CRPD/Statements/GuaranteeingSexualReproductiveHealth.DOCX

Joint Statement: The rights of children with disabilities: Committee on the Rights of the Child and Committee on the
Rights of Children with Disabilities (2022). Available at www.ohchr.org/sites/default/files/2022-03/CRC-CRPD-
joint-statement_18March2022.docx

Joint statement by UN-Women, the Committee on the Elimination of Discrimination against Women, and the
Committee on the Rights of Persons with Disabilities: Ending sexual harassment against women and girls with
disabilities (2020). Available at www.ohchr.org/sites/default/files/Documents/HRBodies/CEDAW/Statements/
JointStatement_UNW_CEDAW_CRPD.docx

234 For all statements, declarations and observations of the Committee on the Rights of Persons with Disabilities,
see: https://www.ohchr.org/en/treaty-bodies/crpd/statements-declarations-and-observations

103


https://digitallibrary.un.org/record/812024?ln=en
https://digitallibrary.un.org/record/812025?ln=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRPD/C/GC/3&Lang=en
https://digitallibrary.un.org/record/1313836?ln=en
https://digitallibrary.un.org/record/1311739?ln=en
https://digitallibrary.un.org/record/1626976?ln=en
https://digitallibrary.un.org/record/3899396?ln=en
https://www.ohchr.org/en/documents/general-comments-and-recommendations/crpdcgc8-general-comment-no-8-2022-right-persons
https://www.ohchr.org/en/documents/general-comments-and-recommendations/crpdcgc8-general-comment-no-8-2022-right-persons
https://www.ohchr.org/en/documents/general-comments-and-recommendations/crpdcgc8-general-comment-no-8-2022-right-persons
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=A/72/55&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CRPD/C/1/Rev.1&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CRPD/C/1/Rev.1&Lang=en
https://www.ohchr.org/sites/default/files/2021-12/CRPD_Annotated_outline.docx
https://www.ohchr.org/en/documents/legal-standards-and-guidelines/crpdc273-guidelines-deinstitutionalization-including
https://www.ohchr.org/en/documents/legal-standards-and-guidelines/crpdc273-guidelines-deinstitutionalization-including
http://www.ohchr.org/sites/default/files/Documents/HRBodies/CRPD/StatementInclusionFullParticipation.docx
http://www.ohchr.org/sites/default/files/Documents/HRBodies/CRPD/StatementInternationalDaySignLanguages.docx
http://www.ohchr.org/en/news/2020/06/statement-covid-19-and-human-rights-persons-disabilities?LangID=E&NewsID=25942
http://www.ohchr.org/en/news/2020/06/statement-covid-19-and-human-rights-persons-disabilities?LangID=E&NewsID=25942
http://www.ohchr.org/sites/default/files/Documents/HRBodies/CRPD/Open_letter_Add_Prot_Ovi_Conv.docx
http://www.ohchr.org/sites/default/files/Documents/HRBodies/CRPD/Statements/FINAL1004.docx
http://www.ohchr.org/sites/default/files/2022-03/CRC-CRPD-joint-statement_18March2022.docx
http://www.ohchr.org/sites/default/files/Documents/HRBodies/CRPD/Statements/GuaranteeingSexualReproductiveHealth.DOCX
http://www.ohchr.org/sites/default/files/Documents/HRBodies/CRPD/Statements/GuaranteeingSexualReproductiveHealth.DOCX
http://www.ohchr.org/sites/default/files/2022-03/CRC-CRPD-joint-statement_18March2022.docx
http://www.ohchr.org/sites/default/files/2022-03/CRC-CRPD-joint-statement_18March2022.docx

Harmonization of National Laws with the Convention on the Rights of Persons with Disabilities

Overview of Trends in Asia and the Pacific

Annex 3

ESCAP member States: status of signature, ratification and accession
to the Convention on the Rights of Persons with Disabilities and the
Optional Protocol

ESCAP
MEMBER
STATE

SIGNATURE OF
THE CONVENTION

(as of 30 June 2022)%35

RATIFICATION OF OR
ACCESSIONTO
THE CONVENTION

SIGNATURE OF
THE OPTIONAL
PROTOCOL

RATIFICATION OF
OR ACCESSIONTO
THE OPTIONAL
PROTOCOL

Afghanistan

18 September 2012 accession

18 September 2012 accession

Armenia 30 March 2007 22 September 2010 30 March 2007

Australia 30 March 2007 17 July 2008 21 August 2009 accession
Azerbaijan 9 January 2008 28 January 2009 9 January 2008 28 January 2009
Bangladesh 9 May 2007 30 November 2007 12 May 2008 accession
Bhutan 21 September 2010

Brunei Darussalam 18 December 2007 11 April 2016

Cambodia 1 October 2007 20 December 2012 1 October 2007

China 30 March 2007 1 August 2008

Democratic People’s | 3 July 2013 6 December 2016

Republic of Korea

Fiji 2 June 2010 7 June 2017 2 June 2010

France 30 March 2007 18 February 2010 23 September 2008 | 18 February 2010
Georgia 10 July 2009 13 March 2014 10 July 2009 12 April 2021

India 30 March 2007 1 October 2007

Indonesia 30 March 2007 30 November 2011

Iran
(Islamic Republic of)

23 October 2009 accession

Japan 28 September 2007 | 20 January 2014

Kazakhstan 11 December 2008 21 April 2015 11 December 2008
Kiribati 27 September 2013 accession

Kyrgyzstan 21 September 2011 16 May 2019

Lao People’s 15 January 2008 25 September 2009

Democratic Republic

Malaysia 8 April 2008 19 July 2010

Maldives 2 October 2007 5 April 2010

ESCAP SIGNATURE OF RATIFICATION OF OR SIGNATURE OF RATIFICATION OF

MEMBER THE CONVENTION ACCESSION TO THE OPTIONAL OR ACCESSION TO

STATE THE CONVENTION PROTOCOL THE OPTIONAL
PROTOCOL

Myanmar 7 December 2011 accession

Nauru 27 June 2012 accession

Nepal 3 January 2008 7 May 2010 3 January 2008 7 May 2010

Netherlands 30 March 2007 14 June 2016

New Zealand 30 March 2007 25 September 2008 4 October 2016 accession

Pakistan 25 September 2008 5 July 2011

Palau 20 September 2011 11 June 2013 11 June 2013 accession

Papua New Guinea | 2 June 2011 26 September 2013

Philippines 25 September 2007 | 15 April 2008

Republic of Korea 30 March 2007 11 December 2008

Russian Federation | 24 September 2008 | 25 September 2012

Samoa 24 September 2014 | 2 December 2016

Singapore 30 November 2012 18 July 2013

Solomon Islands 23 September 2008 24 September 2009

Sri Lanka 30 March 2007 8 February 2016

Tajikistan 22 March 2018

Thailand 30 March 2007 29 July 2008 2 September 2016 accession

Timor-Leste

Tonga 15 November 2007

Tirkiye 30 March 2007 28 September 2009 28 September 2009 | 26 March 2015

Turkmenistan 4 September 2008 accession 10 November 2010 accession

Tuvalu 18 December 2013 accession

United Kingdom of

Marshall Islands

17 March 2015 accession

Federated States of
Micronesia

23 September 2011

7 December 2016

Mongolia

13 May 2009 accession

25 This information is drawn from United Nations, 2022b and 2022c.
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13 May 2009 accession

Great Britain and 30 March 2007 8 June 2009 26 February 2009 7 August 2009
Northern Ireland

United States of 30 July 2009

America

Uzbekistan 27 February 2009 28 June 2021

Vanuatu 17 May 2007 23 October 2008

Viet Nam 22 October 2007 5 February 2015

TOTAL 43 47 11 14

105



106

Harmonization of National Laws with the Convention on the Rights of Persons with Disabilities

Overview of Trends in Asia and the Pacific

Annex 4

ESCAP associate members: application of the Convention on the
Rights of Persons with Disabilities and the Optional Protocol?3¢

(as of 30 June 2022)
ESCAP ASSOCIATE MEMBER DOES THE DOES THE OPTIONAL
CONVENTION APPLY? PROTOCOL APPLY?
American Samoa No No
Cook Islands Yes?® Yes®
French Polynesia Yes® Yes®
Guam No No
Hong Kong, China Yes® No
Macao, China Yes® No
New Caledonia Yes® Yes®
Niue No No
Northern Mariana Islands No No

Notes:

a The Cook Islands acceded to both the Convention and its Optional Protocol on 8 May 2009.

b As aresult of ratification of both the Convention and its Optional Protocol by France on 18

February 2010.

¢ As aresult of the ratification of the Convention by China on 1 August 2008 and its application by

China to Hong Kong, China and Macao, China, respectively. See United Nations (2022a), note 2.

On its resumption of the exercise of sovereignty over Hong Kong, China and Macao, China in

1997 and 1999, respectively, when ratifying treaties China has notified the depositary whether

the treaty will “apply” to these Special Administrative Regions: see United Nations (2009) vol 1,

at pp. VI-X, note 2. This practice is in accordance with the principle of “one country, two

systems” that underpins the status of these two jurisdictions as Special Administrative Regions

jurisdictions as part of China. The Basic Law of each Region provides that, where China is or

becomes a party to an international agreement, the Central People’s Government shall decide on

the “application” of the agreement to each Special Administrative Region “in accordance with

the circumstances and needs of the Region and after seeking the views of the government of

the Region.” See, for example, Article 153 of the Basic Law of the Hong Kong Special

Administrative Region of the People’s Republic of China: China, 1990, p. 52 at p. 104.

26 Analysis by Prof. Andrew Byrnes using data on ratification, status and reservation/declaration information derived from the material on
the United Nations Treaty Collection website (Multilateral treaties deposited with the Secretary-General, ch IV: Human Rights): https:/treaties.
un.org/pages/ParticipationStatus.aspx; and information about reporting record based on information on OHCHR website https://www.ohchr.

org/en/ohchr_homepage selected “Countries”, then under Country “Status and Reporting”/"Reporting”

Annex

|

J

Ratification of or accession to the Convention on the Rights of
Persons with Disabilities by ESCAP member States, 2007-2022

(as of 30 June 2022)
NUMBERS OF CUMULATIVE
DATE RATIFICATION OR NUMBERS OF
ACCESSION IN THE YEAR RATIFICATION
31 December 2007 2 2
31 December 2008 8 10
31 December 2009 6 16
31 December 2010 5 21
31 December 2011 3 24
31 December 2012 4 28
31 December 2013 5 33
31 December 2014 2 35
31 December 2015 3 38
31 December 2016 6 44
31 December 2017 1 45
31 December 2018 0 45
31 December 2019 1 46
31 December 2020 0 46
31 December 2021 1 47
30 June 2022 0 47
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Annex 6

Ratification of or accession to the Convention on the Rights of
Persons with Disabilities by ESCAP member States, by subregion

(as of 30 June 2022)

NUMBER OF NUMBER OF MEMBER STATES
ESCAP SUBREGION MEMBER STATES | THAT HAVE RATIFIED OR

IN SUBREGION ACCEDED TO THE CONVENTION
East and North-East Asia 52 5
North and Central Asia 9 8
Pacific 140 12
South-East Asia 11 10
South and South-West Asia 10 9
TOTAL® 49 44

Notes:

a Notincluding the two ESCAP associate members in this region, Hong Kong, China and Macao,
China, to which the Convention applies by virtue of ratification by China.

b Not including the seven associate members in the Pacific sub-region (American Samoa, Cook
Islands, French Polynesia, Guam, New Caledonia, Niue and Northern Mariana Islands).
However, Cook Islands has acceded to the Convention, and the Convention applies to New
Caledonia and French Polynesia by virtue of ratification by France.

¢ Notincluding France, the Netherlands, the United Kingdom and the United States of America.

108







	_2et92p0
	_2s8eyo1
	lnxbz9
	_2bn6wsx
	_1pxezwc
	147n2zr
	41mghml
	_2grqrue
	_vx1227
	_1v1yuxt
	4f1mdlm
	_2u6wntf
	19c6y18
	_28h4qwu
	_nmf14n
	_nmf14n
	_37m2jsg
	_37m2jsg
	_1mrcu09
	_1mrcu09
	_46r0co2
	_2lwamvv
	_2lwamvv
	_111kx3o
	_3l18frh
	_206ipza
	_4k668n3
	_2zbgiuw
	_1egqt2p
	_1egqt2p

