: REAL ESTATE
LAW REVIEW

EIGHTH EDITION

Editor
John Nevin

tLAWREVIEWS



= REAL ESTATE
LAW REVIEW

EIGHTH EDITION

Reproduced with permission from Law Business Research Ltd
‘This article was first published in March 2019
For further information please contact Nick.Barette@thelawreviews.co.uk

Editor
John Nevin

tLAWREVIEWS

© 2019 Law Business Research Ltd



PUBLISHER
Tom Barnes

SENIOR BUSINESS DEVELOPMENT MANAGER
Nick Barette

BUSINESS DEVELOPMENT MANAGER
Joel Woods

SENIOR ACCOUNT MANAGERS
Pere Aspinall, Jack Bagnall

ACCOUNT MANAGERS
Sophie Emberson, Katie Hodgetts

PRODUCT MARKETING EXECUTIVE
Rebecca Mogridge

RESEARCH LEAD
Kieran Hansen

EDITORIAL COORDINATORS
Gavin Jordan, Tommy Lawson

HEAD OF PRODUCTION
Adam Myers

PRODUCTION EDITOR
Louise Robb

SUBEDITOR
Anna Andreoli

CHIEF EXECUTIVE OFFICER
Paul Howarth

Published in the United Kingdom
by Law Business Research Ltd, London
87 Lancaster Road, London, W11 1QQ, UK
© 2019 Law Business Research Ltd
www. TheLawReviews.co.uk

No photocopying: copyright licences do not apply.

The information provided in this publication is general and may not apply in a specific situation, nor
does it necessarily represent the views of authors” firms or their clients. Legal advice should always
be sought before taking any legal action based on the information provided. The publishers accept
no responsibility for any acts or omissions contained herein. Although the information provided is

accurate as at February 2019, be advised that this is a developing area.
Enquiries concerning reproduction should be sent to Law Business Research, at the address above.
Enquiries concerning editorial content should be directed
to the Publisher — tom.barnes@lbresearch.com

ISBN 978-1-83862-009-7

Printed in Great Britain by
Encompass Print Solutions, Derbyshire
Tel: 0844 2480 112

© 2019 Law Business Research Ltd



ACKNOWLEDGEMENTS

The publisher acknowledges and thanks the following for their assistance
throughout the preparation of this book:

ALI BUDIARDJO, NUGROHO, REKSODIPUTRO
ALLEN & OVERY SCS
AL TAMIMI & COMPANY
AUMENTO LAW FIRM
BELLWETHER GREEN
BINDER GROSSWANG RECHTSANWALTE GMBH
BIRD & BIRD
CHIOMENTI
CORDATO PARTNERS LAWYERS
DENTONS
DE PARDIEU BROCAS MAFFEI
DLA PIPER
ESTUDIO BECCAR VARELA
GUZMAN ARIZA
HENGELER MUELLER
HERBERT SMITH FREEHILLS CIS LLP
LIEDEKERKE WOLTERS WAELBROECK KIRKPATRICK
MAPLES GROUP
N.DOWUONA & COMPANY
NIEDERER KRAFT FREY
NISHIMURA & ASAHI

NORTON ROSE FULBRIGHT SOUTH AFRICA INC.

i

© 2019 Law Business Research Ltd



Acknowledgements

PAUL, WEISS, RIFKIND, WHARTON & GARRISON LLP
PINHEIRO NETO ADVOGADOS
POPOVICI NITU STOICA & ASOCIATII
SLAUGHTER AND MAY
SOETYSINSKI KAWECKI & SZLEZAK
TSMP LAW CORPORATION
URIA MENENDEZ

WOLF THEISS

ii

© 2019 Law Business Research Ltd



CONTENTS

PREFACE ...ttt ettt bttt sttt et st s s b et etaebenas vii

John Nevin

Chapter 1 BREXIT AND REAL ESTATE.....c.cosiiinieiieinieiieiieiiesie e seiesssiesssiessens 1
John Nevin

Chapter 2 ARGENTINAL.....ootititititietiente ettt bttt ssaen 5

Pedro Nicholson and Delfina Calabré

Chapter 3 AUSTRALIA ..ottt ettt sttt bbb
Anthony J Cordato
Chapter 4 AUSTRIA ...ttt sttt bttt

Tibor Fabian and Markus Uitz

Chapter 5 BELGIUM ..ottt sa s sn e

Yves Delacroix and Alexandre Emond

Chapter 6 BRAZIL....oiieitieitieirteinteinte ettt ettt bttt ettt st
Franco Grotti and Guilherme de Toledo Piza

Chapter 7 CAYMAN ISLANDS ..ottt sseon
George Loutas
Chapter 8 DENMARK ..ottt ss s s ss s ss e

Torben Mauritzen

Chapter 9 DOMINICAN REPUBLIC .......oiiiiiiiiiiniiiiisccss s sssssssssaens
Fabio ] Guzmdn Ariza, Christoph Sieger and Alfredo Guzmdn Saladin

Chapter 10 ENGLAND AND WALES ..o oetrtetieetseirieeee et esae e e s esesas e e sesessesesassasens
John Nevin

iii

© 2019 Law Business Research Ltd



Contents

Chapter 11

Chapter 12

Chapter 13

Chapter 14

Chapter 15

Chapter 16

Chapter 17

Chapter 18

Chapter 19

Chapter 20

Chapter 21

Chapter 22

Chapter 23

Chapter 24

Pierre Gebarowski and Guillaume Rossignol

GERMANY ..ot s 113
Jan Bonhage and Thomas Lang

GHANA o 126
NanaAma Botchway

HONG KONG ...t sssss s sssssssssssssssssssnes 136
Dennis Li

INDONESTA ..ot 146

Ayik Candrawulan Gunadi and Tania Faramutia

Norio Maeda, Takuya Shimizu, Keisuke Yonamine and Yujin Gen

LUXEMBOURG ..ot 183
Serge Hoffmann and Philippe Eicher

NETHERLANDS ...ttt 193

Max van Drunen and Leen van der Marel

POLAND ..ot 204

Janusz Siekariski and Radostaw Waszkiewicz

QATAR oo sees s s et es s ee s es e er e 214
Nicola de Sylva
ROMANIA ..ot 225

Valentin Creata

RUSSIA Lot 238
Sergey Kolobov
SCOTLAND ..ttt 249
John Bingham

iv

© 2019 Law Business Research Ltd



Contents

Chapter 25

Chapter 26

Chapter 27

Chapter 28

Chapter 29

Chapter 30

Chapter 31

Chapter 32

Appendix 1
Appendix 2

SINGAPORE ...t 261
Jennifer Chia, Yvonne Lian and Zan Wong

SLOVENIA....oiiiiiinii s snsne 277

Markus Bruckmiiller and Petra Jermol

SOUTH AFRICA ..ottt 287
Pieter Hugo Niehaus
SPAIN .ottt 295

Diego Armero and Rodrigo Peruyero

SWEDEN ...ttt 305
Jan Berg and Carl-Magnus Uggla

SWITZERLAND ....coiiiiiiiciiciii s s s 314
Andreas F Vigeli and Oliver Zbinden

UNITED ARAB EMIRATES ..ottt 323
lain Black and Joe Carroll

UNITED STATES ..ottt ettt 337

Meredith | Kane

ABOUT THE AUTHORS ...ttt e 353

CONTRIBUTORS” CONTACT DETAILS ..ottt 369
\4

© 2019 Law Business Research Ltd



PREFACE

I am delighted to introduce the eighth edition of 7he Real Estate Law Review. The continued
success of the Review confirms its relevance to real estate practitioners and their clients. Real
estate is increasingly viewed on a global basis and readers can only benefit from a general
understanding of how individual jurisdictions operate within the global real estate market.

This edition extends to 31 jurisdictions, and we are delighted to welcome new
contributions from distinguished practitioners from around the world. I am very grateful to
all contributors for their hard work and essential role in compiling this eighth edition. Each
chapter provides an invaluable insight into key legal issues and market trends in the author’s
jurisdiction and, together, they offer an up-to-date synopsis of the global real estate market.

The Review seeks to identify distinctions in practice between the different jurisdictions
by highlighting particular local issues. We believe that this offers investors and occupiers and
their professional advisers an invaluable guide to real estate investment outside their own
domestic market. Overseas investors are increasingly prepared to look beyond traditional
markets and sectors to exploit international opportunities as and when they arise. Often,
investors need to act quickly, and we hope that the Review provides an advantageous starting
point to understanding cross-border transactions in the light of the reader’s own domestic
forum.

International economic and political instability continues to have a significant effect on
the global real estate market. In the UK, Brexit-generated uncertainty remains as negotiations
for leaving the EU are still ongoing as we approach the 29 March 2019 deadline. However,
the continued attraction of UK real estate to overseas investors confirms that each event
or development in a particular country must be seen in a global context to ascertain the
bigger picture. It is no longer possible to ignore globalisation and view real estate markets in
isolation. Brexit notwithstanding, the UK remains a safe haven for investors from around the
world, and investment levels in London and the wider UK market remain buoyant.

In addition to all the distinguished authors, I would like to thank the members of the
Law Review team for their tireless work in compiling this eighth edition of 7he Real Estate
Law Review.

John Nevin
Slaughter and May
London

February 2019
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Chapter 20

POLAND

Janusz Siekariski and Radostaw Waszkiewicz'

I INTRODUCTION TO THE LEGAL FRAMEWORK

i Title to real estate

Polish law provides for two forms of title to real estate: ownership and perpetual usufruct. The
ownership form is unlimited in time, while the perpetual usufruct is limited in time.

The ownership right provides the entitled entity with the broadest scope of authority
over real estate. It allows the owner to, inter alia, use the real estate exclusively, develop it and
collect profits from it. The owner is limited in its right only by law and principles consistent
with public policy, and should exercise its right in accordance with the social and economic
purpose of a given real estate. The owner may freely dispose of its real estate. Subject to
certain limitations, the ownership right to real estate extends to the spaces over and under its
surface, and also to buildings or any other installations or structures erected on the land that
are firmly attached thereto (superficies solo cedit principle).

The perpetual usufruct right is akin to the ownership right, but is limited by time and
the purpose for which it has been established. Moreover, it may only be established on real
estate owned by public entities (the State Treasury or local governments). The entitlements of
the perpetual usufructuary are similar to those associated with an ownership right; however,
an agreement on the establishment of the pertinent right may impose specific limitations.
In particular, a perpetual usufructuary is allowed sole use of the real estate and may dispose
of its title. The key right of the perpetual usufructuary is the right to erect buildings on
the real estate. Such buildings and structures are then held in ownership by the perpetual
usufructuary, and such ownership is separate from the ownership of the land (this is one
of the few exceptions to the rule of ownership of the land extending to structures firmly
attached thereto). A perpetual usufruct right is usually established for 99 years; a shorter term
(however, not less than 40 years) is possible if the economic aim does not require that the
pertinent right be established for the maximum period. The right is also subject to renewal
(the perpetual usufructuary needs to submit such a request not later than five years prior
to the lapse of the original term). A perpetual usufruct right is subject to two types of fees
that are not applicable in the case of an ownership right. The first fee constitutes a one-off
payment to be made upon establishment of the perpetual usufruct, and usually varies from
15 to 25 per cent of the land’s value. The second fee is an annual fee in an amount varying
from 0.3 to 3 per cent of the market value of the land. The rate depends mainly on the

1 Janusz Siekariski is a senior partner and Radostaw Waszkiewicz is a partner at Sottysiriski Kawecki &
Szlgzak. This chapter constitutes an updated version of the chapter from 2015, which was co-authored by

Agnieszka Piskorska, a former senior counsel at Sottysiriski Kawecki & Szlgzak.
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purpose for which the land and the structures erected thereon are actually used. In addition,
upon fulfilment of certain conditions, entities that were holders of perpetual usufruct rights
on 13 October 2005 may apply to have their perpetual usufruct converted into an ownership
right upon payment of an additional fee; however, in March 2015 this right was limited only
to natural persons (to the exclusion of entities) by the Constitutional Tribunal. Under the
Act of 20 June 2018, on 1 January 2019, the perpetual usufruct right to land developed for
housing purposes was automatically (ex lege) transformed into the ownership right of these
lands (see Section VII below for more details).

The Polish system also recognises co-ownership (i.e., joint ownership by more than one
entity) and joint perpetual usufruct rights.

When certain technical and formal requirements are fulfilled, it is possible to establish
separate ownership of premises. This right is most commonly used in housing developments
where owners of separate apartments constitute a compulsory commonwealth holding the
land on which a given multi-apartment building is located in co-ownership or joint perpetual
usufruct. However, such a right is also frequently applied to commercial premises in big
commercial complexes, where the ownership of premises is held by different entities that are
co-owners of the land on which such a commercial complex is located.

The Civil Code also provides for additional types of rights with respect to real estate (i.c.,
limited rights iz rem). These rights include usufruct, easements, mortgages and cooperative
types of ownership of separate premises. Usufruct is a narrower right than ownership, but
is broader and stronger than a lease. Fasements in general either increase the usefulness
or possibilities of the development of land, or secure access to roads or infrastructure. A
mortgage is a standard security instrument. Cooperative ownership of premises applies
to houses and apartments built and owned by cooperatives, and is a way of granting the
cooperative members rights to either houses or apartments within premises.

ii ~ System of registration

With certain exceptions, any real estate is registered in the relevant land and mortgage register
maintained by the competent district court. This register, divided into five sections, contains
information on the location of real estate, its ownership status, possible encumbrances and
claims of third parties, as well as mortgages. While the actual ownership and legal status of
the real estate may in practice differ from the disclosure in the land and mortgage register,
the entries in the register regarding title and encumbrances on the real estate enjoy a legal
presumption of correctness, generally benefiting purchasers with the presumption of their
having acted in good faith. However, if there is an ‘annotation’ (also called a ‘remark’) in a
relevant land and mortgage register indicating that legal proceedings concerning a change
of the corresponding information disclosed therein are pending, the above privilege of bona
fide purchasers is waived. A description of the factual status of the land contained in the
land and mortgage register, such as its borders, plot numbers and area, does not enjoy a legal
presumption of correctness.

The contents of the land and mortgage registers with respect to the entries made are
available to the public, both in the form of an excerpt obtained from the relevant court and
online. However, this public access principle does not pertain to the actual files of source
documents held by the district court (in particular, the documents that constituted the
basis for making the respective entries, such as notarial deeds regarding transfers of title or
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establishment of encumbrances): such documents are available solely to entities holding title
to the corresponding real property or entities that can demonstrate a justified legal interest in
gaining access to pertinent files.

As a prevailing rule, entries in the land and mortgage register are not required for
the effectiveness of transactions undertaken with respect to real estate, as they do not have
constitutive character (i.e., they are only declaratory). The most typical exemptions from
this rule are entries regarding the establishment or transfer of a perpetual usufruct right or
mortgage, where the relevant entry is necessary for a given action to be fully effective.

Survey information about real estate, their locality, borders, area, plot numbers, type
of soil and a description of the manner of actual use, is contained in the land and building
survey. This is a register maintained by local municipal authorities, and the data from that
register constitutes the basis for relevant entries in the first section of the land and mortgage
register.

iii  Choice of law

Although, as a general rule, parties to a contract are allowed to choose the applicable law,
agreements concerning ownership rights or other rights i rem over real property, in accordance
with the lex rei sitae principle, are mandatorily governed by Polish law. Additionally, an
agreement transferring or merely creating an obligation to transfer the ownership of real
estate should be executed in the form of a notarial deed, where the Polish notary public plays
a significant role with respect to the conducting of the transaction and its later registration in
the land and mortgage register.

I  OVERVIEW OF REAL ESTATE ACTIVITY

All the numbers for 2018 are not available yet, but first initial reports show that the 2018
results were the best in the history of the Polish real estate market. Record of the total
investment volume is possible as it should amount to close to €6.5 billion. For comparison,
the investment volume in 2017 amounted to €5 billion and in 2016 to €4.6 billion.

Of the investment volume in first half of the 2018, 60 per cent (€1.9 billion) was
recorded in the commercial real estate sector. Another 30 per cent was recorded in the office
real estate sector, and the remaining 10 per cent in the industrial real estate sector. Over
60 per cent of the investment volume resulted from portfolio and platform transactions.
Moreover, the largest investment transaction in the history of the Polish commercial real
estate investment market was recorded in the first half of 2018 — the acquisition of M1
Portfolio of 28 shopping centres in Poland from the joint venture of Ares, Apollo Rida and
AXA by a consortium of Griffin, Oaktree, PIMCO, Redefine (Chariot Top Group) for a
reported value of €1 billion.

Initial reports summarising 2018 show that capitalisation rates for Warsaw office real
estate are estimated to fall below the, so far, impassable barrier of 5 per cent, with vacancy
rate at a low 10 per cent. There are 1.8 million m? of office space currently in construction;
however, most of the office space under construction will not appear on the market before
2020, which should create the supply gap.

The warehouse real estate market grew rapidly in 2018 as new supply of warchouse
premises amounted to 2 million m?. The office market grew in addition to the retail market.
New supply of office premises amounted to 750,000m? and new supply of retail premises
amounted to 350,000m? in 2018.
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IIT FOREIGN INVESTMENT

Foreign acquisition of ownership rights or perpetual usufruct rights to real property is subject
to restrictions provided for under the Act on the Acquisition of Real Estate by Foreigners,
under which a foreigner is required to obtain a permit to be able to acquire real estate located
on the territory of Poland. The term ‘foreigner’ is understood to be both a natural person that
is not a Polish citizen and a legal person seated abroad; it covers also legal persons or entities
seated in Poland but controlled (directly or indirectly) by foreigners. The permit is issued by
the Minister of the Interior, provided that no objection is raised by the Minister of National
Defence (and additionally, in the case of agricultural and forest real estate, by the Minister
of Agricultural Development). Moreover, such a permit may also be required in the case of
indirect acquisition of any of the above-mentioned titles to real estate (i.e., where a foreigner
acquires shares in a company that owns or is a perpetual usufructuary of real estate within
the territory of Poland).

Citizens or entrepreneurs from countries belonging to the European Economic Area
are exempt from the obligation to obtain such a permit. The remaining restriction regarding
agricultural real estate was eliminated as of 1 May 2016. However, new legislation that came
into force at the end of April 2016 introduced further obstacles in acquiring and selling
agricultural land for both foreign and domestic entities, including a ban on the sale of
agricultural land by the state during the next five years and restrictions regarding entities that
may acquire agricultural land. Because of the new legislation that largely limited the possibility
of acquiring land for commercial purposes as well as the statutory right of first refusal enjoyed
by the State Agricultural Land Agency, any transactions pertaining to agricultural real estate
will require a higher level of due diligence and proper planning.

Tenants of agricultural real properties generally enjoy the right of first refusal in cases of
sales of such properties, provided that the tenancy lasts at least three years.

IV STRUCTURING THE INVESTMENT

Similarly to other jurisdictions, real estate transactions in Poland are typically either structured
as asset deals or share deals. In an asset deal, the real estate is acquired directly from its owner
(being either an individual or a legal entity). In a share deal, the transaction encompasses
shares in an entity that owns real estate. The decision as to which type of transaction to carry
out will depend on the business needs of the parties to the contemplated transaction, and
will vary on a case-by-case basis. Some of the most important factors to take into account
would be the timeline of the transaction, its tax implications and the scope of due diligence
to be conducted.

For tax reasons, two types of special purpose vehicles are most common on the Polish
market as holders of real estates: limited liability companies and limited partnerships. These
are considered as not causing obstacles with regard to their operation, and they are especially
popular among investors (including foreign funds) as they are not subject to special regulatory
restrictions with respect to the form in which the investment process shall be conducted. The
income of limited liability companies is subject to corporate income tax, and in cases where
dividends are payable or paid to the shareholders, income tax must further be paid thereon.
A limited partnership is composed of one or more general partners and one or more limited
partners. A limited partnership is an entity that forms an organisational unit with no legal
personality; however, it may acquire real estate in its own name. Limited partners bear no
management authority and are solely liable for debts incurred by the partnership to the
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extent of their registered investment. Therefore, general partners carry more liability in cases
of financial loss. Very often, the general partner is a limited liability company. A limited
partnership is not subject to taxation of income at the partnership level (corporate income
tax or personal income tax), and only the partners are considered as taxpayers with respect
to their income. Such tax benefits are the main reason why investors most commonly decide
to form a limited partnership as a special purpose vehicle for carrying out commercial real
estate projects.

V  REAL ESTATE OWNERSHIP

i Planning

The rules governing zoning and the general development of land are mainly determined at
local municipal level; however, certain more general issues are resolved and determined at
province and central government level. These matters are regulated by the Act on Spatial
Planning and Development. Municipal zoning plans (adopted by way of a resolution of a
given municipal council) are regulations specifying designation of land, and the manner of
and restrictions on the development and use of land. Zoning plans outline the spatial policy
of a given municipality and at the same time constitute binding local laws. If a local zoning
plan is not adopted for a given area, then a party interested in developing the land needs to
obtain either an individual decision on land development or (in the case of public interest
investments) a decision on the localisation of the public interest investment. The process of
preparation and adoption of local zoning plans includes consultations with the respective
authorities, as well as the general public. Each entity may submit its observations regarding
the plan under preparation, which may (but do not have to) be introduced into the draft of
the plan. In accordance with the Property Management Act, municipalities enjoy a statutory
pre-emptive right in cases of sale of real estate or perpetual usufruct rights thereto if the
pertinent real estate is located within an area allocated in the zoning plan for public purposes
or if a decision on the localisation of the public purpose investment has been issued. Such real
estate may also be subject to expropriation.

The construction process and obligations of the owners of buildings and structures
are regulated in the Construction Law. Generally, it is necessary to obtain a construction
permit for most (if not all) larger commercial, industrial or housing investments. If a planned
investment is in accordance with the provisions of the zoning plan (or, if a zoning plan
does not exist, if the basic parameters and designation of the investment are confirmed in
the individual zoning decision), a complete construction design is prepared and neighbours
that are within ‘impact zones’ of the planned investment do not raise serious and justified
objections, the planned investment can be approved.

In 2018 the Polish parliament adopted the Act on facilitating the preparation and
implementation of housing investments. It provides a special facilitated path for obtaining
the administrative approvals necessary for the investment, namely construction permits and
environmental permits, while the zoning approval takes the form of an individual resolution
of the municipality council (instead of an individual decision on land development or the
zoning plan, as the case may be). This special resolution of the municipality council may
allow for implementation of a housing investment regardless of the existence or provisions
of the local zoning plan, provided that it is not inconsistent with the study of the conditions
and directions of spatial development of the municipality in question.
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ii Environment

There are two regimes of liability for soil contamination, depending upon the period in which
the contamination originates. Soil contamination that occurred prior to 30 April 2007 or that
may be attributed to activity completed prior to that date is regulated by the Environmental
Law. Pursuant thereto, the current holder of land (the person disclosed in the land register
— usually the owner of the land or its perpetual usufructuary) should comply with the soil
contamination standards defined in the implementing legislation. If the soil contamination
exceeds statutory limits, the holder of the land right is obligated to reduce the contamination
to acceptable standards, unless such an entity proves that the soil contamination was caused
by a third party after the acquisition of the right to the land by the current holder of the land.
Consequently, liability for ‘historical’ contamination will usually rest exclusively with the
current holder of the land. Contamination that occurred after 30 April 2007 (or that could
be attributed to an activity completed after that date) is subject to the Act on Prevention
and Remediation of Environmental Damage of 2007, which imposes a strict duty to
undertake preventive or remedial actions with respect to contamination of soil, in particular
contamination that may constitute danger to human health. The duty pertains in particular
to preventive or remedial actions with respect to an imminent threat of environmental
damage or to environmental damage caused by activities that ‘pose a risk to environment’.
If the preventive actions do not eliminate the imminent threat to the environment or the
environmental damage has already occurred, the operator should immediately notify such a
fact to the competent authority. Subsequently, the terms and conditions of remedial actions
should be negotiated and agreed upon between the operator and the authority. Failure to
implement remedial action gives the competent authority the power to order the operator
unilaterally to take appropriate remedial actions or to cover the cost of remediation effected
by the authority. The provisions of the pertinent Act refer solely to the operator without
further specifying its legal title to the land.

iii  Tax

As a rule, transactions involving the sale of real estate between entrepreneurs are subject to
VAT. There are two main exceptions under which the sale of the real estate is exempt from
VAT, although the purchaser will be obliged to pay a tax on civil law transactions (PCC)
amounting to 2 per cent of the market value of the real estate constituting the subject of
the transaction. This may be applicable in either of the following situations: if the seller is
not a VAT taxpayer, or if the subject of the sale is a specific type of land that is undeveloped
and is not designated for development (this mainly pertains to agricultural and forest areas).
Moreover, in the case of an acquisition of an enterprise as a going concern, if such a transaction
also covers the purchase of real estate, it shall be subject to 2 per cent PCC. Sales of real estate
are generally also subject to capital gains tax.

An owner of real estate is also obligated to pay real property tax annually, which is a
municipal tax calculated based on the area of real estate owned, the area of the buildings
located thereon and the percentage of the initial book value of other structures.

Additionally, as mentioned above, agreements on transfers of real estate must be
executed in front of a notary public in the form of a notarial deed; otherwise they will be
considered null and void. The notarial fees are calculated on the basis of the value of the
subject of the transaction; however, they cannot exceed 10,000 zlotys (the fees are customarily
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covered by the entity acquiring the real estate). In addition, there are registration fees relating
to disclosure of the newly acquired rights in the relevant registers (i.e., the land and mortgage
register and the land and building survey).

In 2018, a new kind of income tax was introduced in Poland — a tax on commercial real
estate. It must be paid by the owners of commercial, service or office buildings, whose initial
value exceeds 10 million zlotys.

iv  Finance and security

Transactions covering transfers of title to real estate are typically financed either through
the buyers own resources (corporate funding) or from bank credits (project financing),
with project financing being used more frequently. To secure claims of a bank or any other
financing institution or entity, a mortgage is most commonly established over the real estate,
which is also considered as one of the most certain types of security. An additional advantage
of the mortgage is that the debtor is not prevented from using the pertinent real estate. A
mortgage is a limited right 7z rem that encumbers real estate (or perpetual usufruct right),
enabling the creditor to satisfy its claims from the real estate regardless of the current owner
thereof. A mortgage may be established by way of agreement between the parties or by way
of a statement of a landowner executed in the form of a notarial deed that must be recorded
in the relevant land and mortgage register (constitutive entry). The notarisation requirement
does not apply to mortgages established in favour of banks seated within the territory of
Poland as, in accordance with the Bank Law, a written statement stamped with the bank’s
stamp is sufficient for establishment of the mortgage and its entry into the land and mortgage
register.
Other types of security in favour of banks crediting acquisitions of real estate are:
a4 avoluntary submission to enforcement (a statement by the debtor made in the form
of a notarial deed allowing court proceedings to be bypassed and to proceed directly to
enforcement of the debt);
6 apledge over the shares of the debtor (if it is a legal entity);
¢ an assignment of rights to collect profits from the real estate (most common in
acquisitions of commercial or office buildings);
d third-person guarantees; and
e promissory notes (used less and less frequently).

VI LEASES OF BUSINESS PREMISES

The fundamental principles with respect to leases are regulated by the provisions of the
Civil Code. However, because they allow the parties to the relevant agreement broad (but
not unlimited) scope to determine their rights and obligations, leases of business premises
concluded between entrepreneurs usually include a number of clauses specific to such types
of lease. Above all, these refer to the areas mentioned below.

i Term and termination

Lease agreements may be concluded for a definite or indefinite period, but the longest definite
term in lease agreements between entrepreneurs is 30 years. After that time, a lease agreement
is deemed to be concluded for an indefinite period. A lease concluded for an indefinite period
can be terminated by either party upon the pertinent notice period being given. Because the
commencement of activity in the premises is usually connected with certain investments
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made by the tenant, the most common solution in business leases is to conclude an agreement
for a definite period, with possible extension options. Leases concluded for a definite period
cannot be terminated unless for reasons stipulated in the applicable law or in the lease
agreement. The main statutory reasons for termination by the landlord are as follows: failure
of the tenant to pay rent, or use of the premises that is contrary to the agreed purpose. The
main statutory reasons for termination by the tenant are as follows: in the case of defects to
the premises that pose a threat to health or life, or that significantly hinder the use of the
premises, and that are not removed by the landlord. To be effective, the termination triggers
agreed by the parties in the agreement need to be rather specific and precise, and they usually
relate to specifics of the business (e.g., for termination by the landlord: if an anchor tenant in
a commercial centre stops its operations or changes its business profile; or for termination by
the tenant: if certain key services are not provided to the premises by the landlord).

If a title to real estate encumbered with a lease is transferred to another entity, the new
owner assumes the position of landlord and becomes party to the respective lease agreements
by operation of law. In this context, it is recommended that lease agreements made for a
specified period are certified by a notary public or are recorded in the pertinent land and
mortgage register; otherwise, after assuming the position of landlord, the new owner of the
real estate could be entitled to terminate the lease upon statutory notice.

ii ~ Rentand service charges

Commercial leases are usually structured as ‘triple net leases’. The tenants are obligated to
pay the rent, cover the costs of utilities and pay service charges covering the costs of various
services provided to the building by the landlord. Such services include tasks related to
the maintenance of and repairs to the building, cleaning, media delivery, building systems
operation, security and insurance. In the case of premises or facilities located in standalone
buildings where the tenant is the only user of services, the parties may decide that all
obligations related to the upkeep and maintenance of the building are vested with the tenant,
and that only rent will be paid to the landlord. Rents are usually expressed in flat rates subject
to annual indexation (pegged either to Polish or EU retail prices statistical indices, depending
on the currency of the rent). In some commercial leases, rents are calculated as a percentage
of the tenant’s turnover.

iii  Taxes
The rent normally constitutes income and tax-deductible costs within the context of income
tax; as a service, it is subject to VAT on a regular basis.

iv  Security

As a rule, in the case of leases of business premises, the tenant is usually obligated to provide
the landlord security covering its obligations under the lease, and in particular the obligation
to pay the rent and service charges. Typical security instruments used are cash deposits, bank
guarantees, in blanco promissory notes and notarial deeds including a statement on voluntary
submission to enforcement. Sometimes parent companies’ guarantees are accepted, but this
depends mainly on the financial standing of the tenant and that of the whole group that
stands behind it.
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v Subletting

With respect to premises, general provisions of the Civil Code do not allow the tenant to
sublease the premises or allow either the whole or part of the premises to be used by third
parties without the consent of the landlord. This provision is most commonly retained by
parties to commercial leases, where sublease or similar instruments are allowed only upon
the consent of the landlord. Certain characteristics of an accepted assignee are sometimes
defined (usually by reference to the credit rating of such a potential new tenant, a profile of
its business and its financial standing).

vi  Expenditures

Unless otherwise agreed in the lease agreement, in the event that the agreement is terminated,
the landlord may either retain any improvements to the premises against payment of a sum
corresponding to their value at the time of return, or demand that the previous condition of
the premises be restored. However, the general rules are in most cases modified by the parties
in the contract. The regulations on mutual settlements between parties and the state in which
the premises should be left by the tenant after the termination of the lease are adapted to
specific circumstances that depend on the scope of any improvements and their specifics.
Tenants of smaller premises of more standard parameters need to accept that they may have
to leave the premises without any compensation for the value of their investment. Large and
anchor tenants are able to negotiate much better terms, including the landlord’s participation
in such an investment, at the beginning of the lease.

VII DEVELOPMENTS IN PRACTICE

The ambitious and far-reaching programme of reform implemented by the Polish government
since 2015 (the date of the last general election in Poland, which brought the current ruling
party to power), makes it difficult at present to envisage changes to the legislation relating to
real estate in the coming year. The workings of the parliament are very dynamic at present
(especially given the fact that the next general election is to take place in 2019) and changes
should be monitored as they develop.

Since 2017, the Polish government has been working on a bill on reprivatisation of real
property nationalised after the Second World War. Its aim is to extinguish any restitution or
compensation claims related to nationalised property in exchange for a payment of 20 per
cent of their value to certain eligible heirs. This bill is considered controversial and may result
in serious financial implications for the Polish state. Hence, the works on this bill effectively
stopped in the beginning of 2018. Still, one may not rule out that the governmental works will
be resumed and, eventually, the bill will be submitted to the parliament. If introduced, this
bill may contribute to clarification of legal title to currently disputable land, thus enhancing
the investment. On the other hand, it may also create certain new legal issues. Also, in the
context of reprivatisation, in 2017 the parliament established a special commission that has
the competence to overrule certain restitution decisions issued to date in connection with
real property in Warsaw. The commission operates very quickly and has overruled a number
of such decisions to date owing to alleged violence of law; such decisions of the commission
have not been verified by administrative courts yet. The activity of the commission requires
a higher degree of diligence from investors in Warsaw if the investment land has, in the past,
originated from reprivatisation. The commission’s powers have been broadened in 2018 and
therefore any parliamentary works relating to the commission should be closely monitored.
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Recently, the Polish parliament adopted the Act of 20 June 2018 on the transformation
of the right of perpetual usufruct of land built for housing purposes into the ownership right
of these lands (already amended by the Act of 6 December 2018). In accordance with the
above-mentioned Act, on 1 January 2019, the perpetual usufruct right to land developed
for housing purposes was automatically (ex lege) transformed into the ownership right of
these lands. Because of the transformation, the new land owner will be obligated to pay a
transformation fee to the current owner of the land. As a rule, the amount of the fee remains
the same as the hitherto annual fee paid by the perpetual usufructuary for the perpetual
usufruct right; the transformation fee replaced the annual fee, thus has not created additional
costs for entities that acquired ownership right in result of transformation. The payment of
the transformation fee is to be made for a period of 20 years, from the day of transformation.
However, with respect to entrepreneurs, using land developed for housing purposes in their
respective businesses, this period may be longer, up to 99 years, depending on the percentage
rate of annual fee applicable before 1 January 2019 (because of EU State Aid restrictions). If
after 1 January 2019, the residential building will be put into use, on a land under perpetual
usufruct designated for housing purposes in accordance with the local spatial development
plan or a decision on land development conditions, the right of perpetual usufruct of the
land will be transformed into the right of ownership land on the day the residential building
is put into use.

Furthermore, the Council of Ministers adopted a bill on companies investing in the
lease of real estate. The project introduces the Real Estate Investment Trust (REIT) concept
into Polish law. According to the plans of the Ministry of Finance, it will be a joint stock
company listed on the stock exchange that will have at least 50 million zlotys in share capital.
The company must earn rental income from at least five residential properties and must also
pay out dividends on a regular basis. A private investor will be able to invest in the company,
which will receive a tax-free dividend. The investor will be charged only with income tax on
rental income.

VIII OUTLOOK AND CONCLUSIONS

As indicated above, the Polish real estate office market has grown over the past few years.
Investors in the business services sector and in research and development frequently choose
Poland for their office location, and Poland now ranks as the third most popular destination
worldwide in this regard.

Although the limitations on transfers of agricultural land that currently apply to EU
entrepreneurs in Poland have expired, new legislation concerning purchasing of agricultural
land was introduced and limited the possibility of acquiring such land for commercial
purposes and should be taken into account in the investment process.

Poland suffered greatly during the Second World War and under the subsequent
communist regime, as a result of which the historical ownership status of real property may
frequently be very complicated. A lot of land has been subject to nationalisation or similar
measures in the past, and restitution claims of the heirs of previous owners are very frequent.
Poland has not adopted a general restitution law to date, which can also make the ownership
situation very complicated. Special due diligence is often recommended when looking at
historical claims before purchasing real estate in Poland, and, in addition, the recent actions
of the government should be taken into account to avert certain past restitutions in Warsaw.

213
© 2019 Law Business Research Ltd



Appendix 1

ABOUT THE AUTHORS

JANUSZ SIEKANSKI
Sottysitiski Kawecki & Szlezak

Janusz Siekariski heads the firm’s real estate practice. He is primarily engaged in conducting
complex cases concerning real property-related litigation, as well as arbitration, administrative
and administrative judicial disputes. These include disputes among co-owners, heirs and
interest holders, disputes on ownership, including usucaption and reprivatisation, and
compensation cases.

RADOSLAW WASZKIEWICZ
Sottysiriski Kawecki & Szlezak

Radostaw specialises in commercial real estate, real estate transactions and development.
He advises Polish and international institutional clients, developers, investors, retail chains,
logistic operators and occupiers. Radostaw has also been involved in a number of large,
industrial greenfield projects in special economic zones.

SOETYSINSKI KAWECKI & SZLEZAK

ul. Jasna 26

00-054 Warsaw

Poland

Tel: +48 22 608 70 57

Fax: +48 22 608 70 70
janusz.siekanski@skslegal.pl
radoslaw.waszkiewicz@skslegal.pl
www.skslegal.pl

353
© 2019 Law Business Research Ltd



Business |

ISBN 978-1-83862-009-7





