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Sottysinski Kawecki & Szlezak (SK&S) is an in-
dependent Polish law firm with a team of over
170 lawyers, offering legal services to business-
es from Poland and abroad. SK&S has over 30
years of experience in providing comprehensive
advisory services in all aspects of tax law in
the following areas: new technologies and the
digital economy, taxation of personal income,
merger and acquisition transactions, business
and capital restructuring, tax proceedings, fi-
nancial transactions, regulatory issues, com-
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1. Tax Controversies

1.1 Tax Controversies in This Jurisdiction
In Poland, tax controversies arise in various
ways. Generally, tax controversies are detected
during tax audits, tax proceedings, and customs
and tax audits that the tax authorities conduct.
Tax controversies also usually arise because of
submitting tax returns late or failing to submit a
tax return. It should be added that tax controver-
sies of an individual taxpayer may arise due to:

+ information provided by another tax authority
(including foreign tax authorities); or

« information appearing in internal systems to
which the tax authorities have access.

1.2 Causes of Tax Controversies
Generally, value-added tax (VAT), corporate
income tax (CIT), personal income tax (PIT) and
excise duty give rise to most tax controversies
in Poland.

In 2024, the number of tax audits fell compared
to the previous year, falling from 13,023 in 2023
to 9,829 in 2024. The number of customs and
fiscal audits also declined, albeit marginally, from
7,186 to 7,043 audits.

However, to verify the correctness of tax set-
tlements, Polish tax authorities are increasingly
using tax checks (audit activities), which are a
less formalised, faster and more convenient form
for tax authorities to audit taxpayers. This trend
is reflected in the statistics that show increas-
ing checking activities — in 2024, as many as
2,393,739 were conducted, over 110,000 more
than in 2023.

The Polish tax system is affected by a high level

of variability. Hence, most tax controversies
arise regarding VAT, CIT, excise duty and PIT.
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Since their introduction in the 1990s, the PIT,
CIT and VAT Acts have been amended hundreds
of times.

1.3 Avoidance of Tax Controversies

Tax law in Poland is complex and is subject to
constant change. To avoid tax controversy, the
taxpayer should implement internal procedures
to minimise tax risks, including verifying busi-
ness partners before doing business. It is impor-
tant for taxpayers to constantly monitor changes
in tax legislation.

Non-Binding Tax Information From the
National Tax Information Centre

If a taxpayer has doubts regarding the proper
application of tax laws and tax and customs
information, it is possible to contact the National
Tax Information Centre by telephone to obtain
free information related to taxpayers’ tax obli-
gations. However, the information provided by
the National Tax Information is not binding on
the taxpayer.

Binding Tax Ruling

Moreover, taxpayers may also apply for a bind-
ing tax ruling on whether any planned or actual
taxpayer actions, arrangements or transactions
comply with Polish tax law.

If a tax ruling is issued, tax authorities may not
challenge the tax settlements of a taxpayer fol-
lowing the letter of the ruling. Confirmation of a
taxpayer’s standpoint protects a taxpayer from
criminal liability and from the obligation to pay
interest on tax arrears in cases where the tax
authority changes its point of view on that par-
ticular matter.

Further, the biggest advantage of an individual
tax ruling is that it may protect a taxpayer from
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paying tax in circumstances where the taxable
event has not already taken place.

It is possible to appeal to the Provincial Admin-
istrative Court if the tax ruling is unfavourable to
the taxpayer.

An application for a tax ruling may be submitted
jointly by two or more taxpayers participating in
the same transactions or events.

The tax authority should issue an individual tax
ruling without undue delay, but no later than
within three months.

Protective Opinion Under the General Anti-
Avoidance Rule (GAAR)

The taxpayer has a right to apply for a protective
opinion which confirms that there is no danger
of the GAAR’s application regarding a planned
transaction, action or arrangement. The fee for
obtaining such opinion is much more costly
than for obtaining an individual tax ruling (a tax
ruling costs PLN40; a protective opinion costs
PLN20,000).

Binding Rate Information

It is possible to apply to the Director of the
National Revenue Information for Binding Rate
Information that confirms the correctness of the
applied VAT rate. Binding Rate Information has
been applicable since 1 July 2020, when the VAT
matrix regulations entered into force.

Withholding Tax (WHT) Opinion

Taxpayers and tax remitters are able to apply for
an opinion on the application of WHT preference
(“WHT Opinion”), which allows them to apply an
exemption or preferential rate of withholding tax
regarding receivables — in particular, from:
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* interest, copyrights, trade marks, use or right
to use an industrial device, and information
related to industrial, commercial or scientific
experience; and

* income from dividends and other income
(revenue) from participating in the profits of
legal persons having their registered office or
management in the territory of Poland.

Under current legislation, the tax authority must
issue a WHT Opinion without undue delay, but
no later than within six months from the date of
receipt of the application. It should be borne in
mind that, in certain cases, the tax authority may
refuse to issue an opinion on the application of
preferences. The refusal to issue a WHT Opinion
is subject to the right to file a complaint with the
administrative court.

The request for a WHT Opinion is subject to a
fee (amounting to PLN2,000) and the WHT Opin-
ion itself expires 36 months from the date of its
issuance or on the date on which the taxpayer
to whom the opinion applies no longer meets the
conditions for its application.

1.4 Efforts to Combat Tax Avoidance
Poland has already implemented various OECD
BEPS recommendations to combat tax avoid-
ance — eg, CFC rules, CbCR rules, new transfer
pricing (TP) documentation rules, limitations on
the deductibility of interest, the MLI, regulations
neutralising hybrid mismatches, and the Manda-
tory Disclosure Rules (MDR) notification.

The Polish tax administration’s activities aim to
combat tax fraud. Poland is firmly focused on
eliminating the remaining loopholes in the Pol-
ish tax system by amending existing provisions
and introducing various regulations — eg, exit tax
or stricter rules for controlled foreign companies
(CFCs), new requirements for TP documenta-



POLAND [ AW AND PRACTICE

Contributed by: Jarostaw Bieronski, Stawomir tuczak, Urszula Jasiul and Marcin Knura,

Softysinski Kawecki & Szlezak

tion, or reporting tax schemes (MDR). These
measures are taken to prevent tax base erosion
and profit shifting, aggressive tax optimisation,
indirect tax fraud, and tax leakages caused by
all of the above.

It is worth adding that the Polish tax administra-
tion is now more focused on TP issues than in
the past by challenging the arm’s length char-
acter of the transaction. Tax authorities are
increasingly identifying harmful tax schemes in
the activities of large multinational corporations
in connection with the obligations imposed by
the MDR legislation.

In this regard, the BEPS recommendations do
have a substantial impact on the Polish govern-
ment’s tax policies, and they have led to increas-
ing numbers of tax controversies in Poland.

1.5 Additional Tax Assessments

In Polish tax law, the final decision issued by a
second-instance tax authority is an enforceable
decision. This means that, as a rule, the taxpayer
must pay the tax liability resulting from the deci-
sion, together with interest. If the tax liability is
not settled, executive proceedings may be initi-
ated against the taxpayer. A taxpayer may avoid
executive proceedings by filing to the court:

« an application to suspend the enforcement of
a decision;

+ a request to defer the payment of a tax
liability and interest until the case is finally
resolved; or

+ a request for tax liability and interest to be
paid in instalments.

To obtain a deferment of payment/be permitted
to pay in instalments, the taxpayer’s interest or
the public interest must be proved. This relief is
granted as de minimis aid.
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In any event, it is possible to appeal to a Provin-
cial Administrative Court against the final deci-
sion issued. A taxpayer is not obliged to pay or
guarantee the tax assessed to be able to lodge
an administrative claim.

Criminal Filing Made Against the Taxpayer
In connection with initiating tax proceedings
against a taxpayer, criminal and fiscal proceed-
ings may also be initiated at the same time.

2. Tax Audits

2.1 Main Rules Determining Tax Audits
Tax authorities may verify whether a taxpayer
has properly applied tax law.

In Poland, the tax authorities provide no clear
criteria that cause a tax audit to be initiated.
As a rule, the tax authorities are free to decide
whether to initiate a tax audit.

2.2 Initiation and Duration of a Tax Audit
A tax audit is initiated to check whether the tax-
payer is complying with its obligations under
Polish tax law.

The tax authorities are obliged to notify a tax-
payer that a tax audit has been planned. The tax
audit is initiated no earlier than after seven days
and no later than after 30 days from the date
of the delivery of the notice on the intention to
initiate the tax audit. If the tax audit is not initi-
ated within 30 days of the date of the notice, a
new notice is required to initiate the tax audit. In
certain circumstances, a tax audit may be con-
ducted without prior notification (eg, where a fis-
cal or commercial offence has been committed).

The tax audit must be conducted within the
period indicated in the authorisation (ie, a docu-



POLAND [ AW AND PRACTICE

Contributed by: Jarostaw Bieronski, Stawomir tuczak, Urszula Jasiul and Marcin Knura,

Softysinski Kawecki & Szlezak

ment authorising the tax authority to initiate a
tax audit). Under the Business Act, the duration
of all audits of a business entity conducted dur-
ing a single calendar year may not exceed the
following:

* micro-enterprises — 12 business days;

» small enterprises — 18 business days;

» medium-sized enterprises — 24 business
days; and

* large enterprises — 48 business days.

The taxpayer must be notified of any failures to
complete the tax audit within the period speci-
fied in the authorisation.

Tax liability becomes time-barred after five
years, counting from the end of the calendar
year in which the deadline for payment of the
tax expired. Commencing a tax audit does not
suspend or interrupt the limitation period of a
tax liability.

2.3 Location and Procedure of Tax
Audits

Tax audits may occur in the tax authority’s head-
quarters or on the taxpayer’s premises. Most
often, a tax audit is conducted at the audited
taxpayer’s registered office or another location
where the business activity is performed, or at
locations where documents are stored. There-
fore, the audited taxpayer should be present
while a tax audit is conducted.

Tax audits are based mainly on printed docu-
ments, but they may also be based on data
made available electronically.

The audited taxpayer has the right to actively
take part in the tax audit. In particular, the tax-
payer may submit clarifications, present evi-
dence, or demand that certain documents be
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considered or witnesses heard. The audited
taxpayer should co-operate with the tax author-
ity to allow it to perform its task effectively (eg,
provide access to documentation and necessary
clarifications).

2.4 Areas of Special Attention in Tax
Audits

Areas and matters for the tax auditors’ special
attention are various and depend on which tax
is verified. During the tax audit, the tax authori-
ties may verify accounting documents, invoices
and other documents. The tax authorities may
extensively verify the taxpayer’s compliance with
tax legislation.

In particular, the tax authorities very carefully
examine all types of reorganisation and restruc-
turing operations in which they see taxpayers
recognising beneficial tax effects and unjustified
tax savings.

Transactions between related parties are also
verified very carefully.

2.5 Impact of Rules Concerning Cross-
Border Exchanges of Information

and Mutual Assistance Between Tax
Authorities on Tax Audits

At this point, it is difficult to assess whether
the provisions on cross-border exchanges of
information and mutual assistance between tax
authorities have resulted in an increase in the
number of tax audits in Poland. The Ministry of
Finance has not yet published such data.

However, it is certain that international adminis-
trative co-operation may have led to an increase
in the number of tax audits due to the flow of
data or other information between foreign tax
authorities.
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A Polish tax authority may request information
from a foreign tax authority and vice versa. As
a result, foreign and Polish tax authorities may
assist each other. This may lead to an increase
in the number of tax audits.

Recently, the Polish tax authorities have co-
operated with foreign tax authorities, especially
in the area of VAT carousel proceedings and
WHT proceedings. For a tax audit, the Polish
tax authorities very often apply to a foreign tax
authority with a request for information (SCAC
information) regarding a foreign counterparty of
a Polish company.

2.6 Strategic Points for Consideration
During Tax Audits

During a tax audit, the taxpayer should co-oper-
ate with the tax authorities. In particular, the tax-
payer should submit the requested documents,
provide evidence, make statements, respond to
summons from the authority and participate in
the inspection activities. An unjustified refusal to
provide the requested documents or attempts to
complicate or delay the audit may constitute a
violation of that obligation.

It is advisable for the taxpayer to co-operate
with the auditors, clarify their arguments, prove
the content of their documentation and declara-
tions, and generally supply to the auditor all the
information that is needed to ascertain the facts
relevant for taxation.

3. Administrative Litigation

3.1 Administrative Claim Phase

In most cases, the tax authority starts tax pro-
ceedings when a tax audit reveals irregulari-
ties on the side of the taxpayer (eg, tax arrears,
undisclosed income or an improper tax return).
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Tax proceedings may also be initiated upon a
taxpayer’s application. There are two stages
involved in tax proceedings. Generally, in the
first instance, the tax authority is the head of
the tax office. In the next instance (the higher
instance), the tax authority is the director of the
tax administration chamber.

Every tax decision made in the first instance of
proceedings may be appealed and heard at the
higher instance (mostly by the director of the tax
chamber). To appeal a tax decision, the appeal
must be submitted within 14 days of the date of
the delivery of the decision. A decision is final
if a taxpayer does not file an appeal within this
time period, and the tax proceedings are then
complete.

In cases where an appeal is submitted to the
higher instance, the higher instance tax authority
will settle the case, and its decision will be final
and enforceable. The appeal authority may:

+ accept the taxpayer’s appeal and issue a new
decision;

* revoke the decision of the first instance and
refer the case for reconsideration;

+ uphold the decision of the authority of first
instance; or

+ declare the appeal inadmissible.

As a general rule, an appellate body may not
issue a decision to the disadvantage of an
appealing party unless the decision of the first-
instance body grossly violates the law or the
public interest.

That final decision may be challenged by lodg-
ing a complaint to the Provincial Administrative
Court.
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3.2 Deadline for Administrative Claims

A case on appeal should be disposed of no later
than two months from the date of receipt of the
appeal by the appellate authority. The tax author-
ity is obliged to notify the party of each case not
settled on time, giving reasons for missing the
deadline and indicating a new deadline to settle
the case. The taxpayer does not have the right
to lodge a reminder to the higher chamber if the
case is not settled on time by the appeal body.

However, a taxpayer may file a complaint against
the inaction of the tax authorities or the exces-
sive length of the procedure with the Provincial
Administrative Court if the case is not settled
within the time limit.

4. Judicial Litigation: First Instance

4.1 Initiation of Judicial Tax Litigation
Complaints against decisions and rulings (and
other administrative acts) should be lodged
within 30 days of the decision to the Provincial
Administrative Court via the tax authority that
issued the decision or ruling in the last instance.
The 30-day period begins to run from the day
following the day on which the taxpayer received
the decision. A complaint to the court should be
filed via the authority which issued the contested
decision.

The right to lodge a complaint to the Provincial
Administrative Court is available to any person
who has a legal interest in the proceedings -
eg, a public prosecutor, ombudsman or soci-
etal organisations (mostly non-governmental
organisations), within the scope of their statuto-
ry activities and in matters concerning the legal
interests of other persons if the organisation has
participated in administrative proceedings. Tax-
payers may represent themselves in the Provin-
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cial Administrative Court. Alternatively, they may
be represented by a professional representative
— eg, an attorney-at-law, an attorney or a tax
adviser.

4.2 Procedure for Judicial Tax Litigation
When a complaint is lodged, the administrative
authority must turn it over to the court with the
relevant files and prepare a response within 30
days of the date that the complaint was lodged.
The authority analyses the possibility of grant-
ing the complaint as a whole (a “self-inspection
procedure”). The complaint is not particularly
formalised since it must only meet the require-
ments of a letter in the court proceedings.

The Provincial Administrative Court first exam-
ines the formal and legal correctness of the
complaint. The complaint will be rejected when
the court finds that there are formal obstacles
preventing it from hearing the case. When the
court finds no formal or legal deficiencies in the
complaint, it will examine it. The court may:

« dismiss the complaint;

+ overturn a decision in full or in part; or

« confirm the invalidity of a decision in whole or
in part.

The Provincial Administrative Court rules within
the limits of the case but is not bound by the
claims or statements stated in the complaint or
the legal grounds raised by the party (ie, a tax-
payer or a tax authority).

Consequently, the court will independently
assess the correctness of the tax authority’s
action or decision and assess the tax authority’s
compliance with the law. Generally, an admin-
istrative court may not alter a decision or rule
on merit (ie, issue a decision instead of the tax
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authority) but it may instruct a tax authority to
re-examine a case.

Often, the ruling is issued at the first hearing.
The administrative court hears cases based on
the files or documents provided by the public
authority.

4.3 Relevance of Evidence in Judicial
Tax Litigation

The administrative court examines the case
based on the case files (documents) that the
tax authorities present. Witnesses are not heard
before the administrative court and neither are
expert witnesses consulted (such evidence, if
it was necessary to resolve the case, should
have been provided during the administrative
proceedings by the tax authorities and, if it was
not provided, the decision of the court is likely
to be overturned). However, the court may take
supplementary evidence from documents if it is
necessary to clarify significant doubts and will
not unduly prolong the proceedings in the case.

4.4 Burden of Proof in Judicial Tax
Litigation

As Polish tax proceedings follow the principles
of an official investigation, there are no statutory
provisions regarding the burden of proof. This
obligation results from the principle of objective
truth adopted in administrative proceedings,
which obliges the authority to exhaustively col-
lect and consider all the evidence, whereby it
undertakes — ex officio or at the request of a
party — all actions necessary to clarify the exact
state of the facts and to resolve the case. That
means that the tax authorities must prove all
facts and circumstances necessary to justify a
tax claim against the taxpayer. The taxpayer, on
the other hand, is required to present their posi-
tion and provide substantiated evidence against
the facts presented by the tax authorities.
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In a criminal tax procedure, it is always the State
that is required to prove the illegality of a tax-
payer’s action.

4.5 Strategic Options in Judicial Tax
Litigation

The strategy pursued must be adapted to each
individual case, and there are no general guide-
lines suitable for every case. The court decides
the case based on the evidence gathered by
the tax authorities during the tax proceedings
(all the evidence should be presented during the
tax proceedings). Legal arguments may be pre-
sented during the judicial case.

4.6 Relevance of Jurisprudence and
Guidelines to Judicial Tax Litigation

In addition to domestic case law, Polish courts
take into consideration case law from the Euro-
pean Court of Justice and the European Court of
Human Rights. International guidelines — eg, the
OECD Transfer Pricing Guidelines or the OECD
Model Tax Convention — are usually followed
by the tax authorities and may also be used as
grounds to support argumentation in tax court
proceedings.

5. Judicial Litigation: Appeals

5.1 System for Appealing Judicial Tax
Litigation

The structure of administrative courts in Poland
consists of two levels: Provincial Administra-
tive Courts as courts of lower instance, and
the Supreme Administrative Court as the court
of higher instance. There are 16 administrative
lower-instance courts, and one Supreme Admin-
istrative Court, which has its seat in Warsaw.

A judgment of the Provincial Administrative
Court may be challenged by a complaint to the
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Supreme Administrative Court (signed by an
attorney, an attorney-at-law or a tax adviser).
Leave to appeal does not depend on the value
of the case or on the nature of the controversy.

5.2 Stages in the Tax Appeal Procedure
A cassation appeal is lodged via the Provincial
Administrative Court that issued the judgment
within 30 days of being served the judgment,
together with a justification. The cassation
appeal may only be based on strictly defined
grounds — namely, if that infringement may have
seriously affected the outcome of a particular
case:

+ a violation of substantial law owing to an
erroneous interpretation or incorrect applica-
tion of law; or

* a breach of procedural regulations.

The cassation appeal may not be based on any
irregularity in the proceedings but only on the
infringements that may possibly affect the con-
tent of the decision.

The counterparty (who has not filed the cassa-
tion appeal) may file a written response to the
cassation appeal within 14 days of being served
the cassation complaint.

If the complaint fulfils the requirements, the
hearing before the Supreme Administrative
Court cassation appeal is scheduled. However,
obtaining a hearing date may take up to two-
and-a-half years from submitting the cassation
appeal.

5.3 Judges and Decisions in Tax Appeals
In the first instance and in cassation proceed-
ings, the case is decided by a panel of three
judges, one of which is a reporting judge. The
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administrative court sits with a single judge in a
closed session.

A judge may be excluded from the court hear-
ing by law, at the judge’s own request, or by a
party’s request.

Judges are selected randomly by the chairper-
son of the judicial division.

When the case is referred back to the court for
reconsideration, the chairperson of the judicial
division orders that the panel of the court will be
determined by drawing lots.

The Provincial Administrative Court collegium,
on the motion of the court president, assigns
judges and court referees to judicial departments
and determines the detailed rules for assigning
cases to judges and entrusting court referees.

Generally, supervision of the Provincial Adminis-
trative Court is performed by the president of the
Supreme Administrative Court, vice-presidents,
and other judges and employees of this court, as
well as by presidents of Provincial Administrative
Courts, vice-presidents and division presidents
of these courts.

6. Alternative Dispute Resolution
(ADR) Mechanisms

6.1 Mechanisms for Tax-Related ADR in
This Jurisdiction

Alternative dispute resolution (ADR) is not wide-
ly used in disputes between taxpayers and the
tax authorities. There are no general provisions
pertaining to the mutual agreement procedure
(MAP) in the Polish Tax Ordinance Act. The
MAP is present only within bilateral tax treaties
between countries.
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Polish law on proceedings before administrative
courts provides only one specific procedure in
proceedings before the administrative courts:
mediation. Mediation is allowed only when an
appeal has been filed with the administrative
court, and may be conducted at the request of
a complainant or the authority. It is also pos-
sible for mediation to be initiated ex officio. The
deadline for filing a request for mediation is the
date of the hearing. As a rule, mediation should
be conducted during a single court session. If
the mediation ends in failure and the parties fail
to agree on a common position, the case will be
resolved through the standard procedure (ie, it
will be referred to a hearing).

When a dispute is effectively settled at media-
tion, there are two possible outcomes: the
court proceedings are discontinued because of
the withdrawal of the appeal, or the mediation
arrangements may provide an obligation for the
administrative authority to verify its decision.

The administrative authority is free to choose
how it will proceed within the scope of the per-
formance of the mediation. Therefore, a com-
plainant has no influence on the application of
such arrangements. Nevertheless, it is possible
to file an appeal to a Provincial Administrative
Court against the act or measures taken by the
authority as a result of the mediation within 30
days.

However, mediation is not a widely used mecha-
nism in the administrative judiciary.

6.2 Settlement of Tax Disputes by Means
of ADR

There are no domestic ADR mechanisms avail-
able in Poland.
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6.3 Agreements to Reduce Tax
Assessments, Interest or Penalties

No agreement may be reached outside the
scope of an administrative complaint procedure
or litigation.

6.4 Avoiding Disputes by Means of
Binding Advance Information and Ruling
Requests

The taxpayer is entitled to obtain:

+ a tax ruling; and
* binding tax rate information.

There is also an investment agreement that is
reserved for investors who plan or have started
an investment within the territory of the Republic
of Poland. As of 1 January 2025, an investment
agreement is more accessible. Currently, invest-
ments of at least PLN50 million can be covered
by this. Previously, the minimum investment
value was PLN100 million.

Tax Ruling

A tax ruling presents the tax authorities’ stand-
point of the application of a tax law (a specific
article) to a situation presented by a taxpayer. A
taxpayer may file a motion to issue such a ruling
(individual tax ruling), or the Ministry of Finance
may issue a general tax ruling applicable to all
taxpayers.

A tax ruling is binding on the tax authorities but
not on a taxpayer. In other words, as a rule, tax
authorities may not challenge the tax settle-
ments of a taxpayer that is following the letter
of the ruling. Confirmation of a taxpayer’s stand-
point protects a taxpayer from criminal liability
and from the obligation to pay interest on tax
arrears in cases where the tax authority changes
its point of view on that particular matter.
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The tax authorities may revoke individual tax
rulings obtained in the past if they aimed to cir-
cumvent the law or if they allowed optimisation
measures to be taken in an artificial way or with-
out economic justification and, in consequence,
allowed the taxpayer to obtain a tax advantage.
This means that, in many cases, the obtained
individual tax rulings will no longer grant protec-
tion to those taxpayers. Moreover, the subject
of the request for interpretation may not be the
provisions to prevent tax avoidance that relate
to (among others):

- the GAAR;

+ abuse of law in VAT,

+ conduct of actual activity (CFC);

* measures limiting contractual benefits; and
« specific anti-abuse rules (SAARs).

If the taxpayer obtains an unfavourable tax rul-
ing, it may appeal to the Provincial Administra-
tive Court.

Binding Tax Rate Information

It is possible to apply to the Director of the
National Revenue Information for Binding Rate
Information (BRI) that confirms the correctness
of the applied VAT rate. The BRI has been appli-
cable since 1 July 2020, when the VAT matrix
regulations entered into force. The BRI grants
taxpayers tax and penal-fiscal protection if the
correctness of the applied VAT rate is challenged
during a potential tax audit or tax proceedings.

6.5 Further Particulars Concerning Tax
ADR Mechanisms

There are no domestic ADR mechanisms avail-
able in Poland.
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6.6 Use of ADR in Transfer Pricing and
Cases of Indirect Determination of Tax
There is no ADR mechanism specifically for
transfer pricing that is different from those
described in 6.1 Mechanisms for Tax-Related
ADR in This Jurisdiction.

7. Administrative and Criminal Tax
Offences

7.1 Interaction of Tax Assessments With
Tax Infringements

In the Polish tax law system, a taxpayer may be
subject to both criminal and administrative liabil-
ities at the same time. However, the procedures
and principles under which liability is determined
take place under different procedures. Criminal
penalties are imposed solely by the criminal divi-
sions of the common courts, whereas admin-
istrative tax penalties are imposed by the tax
authorities.

Administrative penalties in Polish tax law are not
legally defined in any statutory act. The prereqg-
uisites for being sanctioned with administrative
penalties are determined in tax law acts. How-
ever, the legal basis for proceedings is the Pol-
ish Tax Ordinance Act. Polish tax law recognises
many examples of administrative penalties — eg,
higher (sanction) tax rates or an additional tax
obligation.

For tax offences, the relevant prerequisites and
elements are determined in the Penal and Fiscal
Code. Procedure and execution are based on the
Criminal Procedure Code and on the Enforce-
ment of Penalties Code, respectively. The initia-
tion of the preparatory procedure is conditional
on a justified suspicion that a tax offence has
been committed. The pretrial proceedings are
conducted mostly by the fiscal authorities.
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Criminal penalties for fiscal offences are imposed
by courts only. Administrative courts play no
role in determining the criminal liability for tax
offences.

Criminal (penal-fiscal) proceedings are separate
from tax proceedings. Hence, the issuance of
a tax assessment decision does not automati-
cally mean that penal-fiscal proceedings will be
initiated.

7.2 Relationship Between Administrative
and Criminal Processes

Criminal (penal-fiscal) proceedings take place
independently of tax proceedings. In penal-
fiscal proceedings, the provisions of the Polish
Tax Ordinance Act are not applicable, but those
of the Penal and Fiscal Code and the Criminal
Procedure Code are. Therefore, it is not for the
tax authorities within the tax proceedings or the
administrative courts to assess whether a fiscal
offence has been committed.

Penal-fiscal proceedings may be suspended in a
situation where, due to a pending tax procedure,
tax inspection, or pending procedure before tax
or customs authorities or administrative courts,
the conduct of such proceedings is significantly
impeded. This means that the authority is not
obliged to suspend them. In practice, if penal-
fiscal proceedings are already initiated during
tax proceedings, the prosecuting authority sus-
pends these proceedings. Tax case files are of
great importance in a criminal case as they usu-
ally constitute the majority of evidence based
on which the fiscal penal proceedings are con-
ducted.

7.3 Initiation of Administrative Processes
and Criminal Cases

The tax authorities, after tracing the irregularities
within the tax proceedings, are obliged to apply
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administrative sanctions (if provided by the law)
in the dimension prescribed in a tax regulation.
Administrative penalties are imposed within the
same proceedings in which the tax authority has
determined the tax liability.

Regarding criminal (penal-fiscal) litigation, the
initiation of the preparatory procedure is condi-
tional on a justified suspicion that a tax offence
has been committed. The competent authority
that initiates and conducts the preliminary inves-
tigation is generally the tax office. The perpe-
trator has the position of a suspect within the
preparatory procedure and the defendant within
the court procedures (main hearing).

As criminal proceedings are separate from tax
proceedings, the administrative infringement
process (tax procedure) may not evolve into a
criminal tax case. However, “regular” tax audits
may lead to the initiation of fiscal criminal pro-
ceedings, and therefore potentially to conduct-
ing further fiscal criminal audits - ie, these pro-
ceedings may run in parallel.

7.4 Stages of Administrative Processes
and Criminal Cases

Tax Administrative Cases

Administrative penalties are imposed in tax pro-
ceedings regulated in the Polish Tax Ordinance
Act. There are two stages involved in tax pro-
ceedings. The decision imposing a tax liability/
administrative sanction may be appealed to the
higher tax authority. Then, the final tax decision
may be challenged by appeal to the Provincial
Administrative Court. Next, the judgment of
the Provincial Administrative Court may be the
object of an extraordinary appeal to the Supreme
Administrative Court.
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Criminal Tax Cases

The competent authority to initiate and conduct
the preparatory proceedings is generally the tax
office. The indictment is approved and filed by
the public prosecutor. Criminal penalties for fis-
cal offences are imposed by courts only. The
competent courts for hearing criminal law cases
are the common courts — ie, the District Courts,
Provincial Courts and Courts of Appeal. The
Supreme Court examines cassations (extraordi-
nary appeals). Criminal cases are led by the crim-
inal divisions of the aforementioned courts. The
Provincial Administrative Courts and Supreme
Administrative Court play no role in determining
criminal liability for fiscal crimes.

7.5 Possibility of Fine Reductions

Tax liability (including the additional tax assess-
ment) is not deductible from the fine applicable
to the corresponding fiscal offence.

However, the penal-fiscal procedure provides
for the use of various consensual instruments
encouraging the co-operation of the suspect/
defendant with the authorities and offering them
various advantages in return.

Among these instruments is a voluntary disclo-
sure letter (self-disclosure) under the Penal and
Fiscal Code, which is a declaration on commit-
ting a prohibited act. Due to the voluntary dis-
closure letter, a taxpayer may avoid the negative
consequences of negligence if the tax authority
has no knowledge of the committed offence.
One of the conditions for using the voluntary dis-
closure letter is the payment in full of the amount
due within the time limit set by the competent
tax authority.

Furthermore, the court may refrain from impos-

ing a penalty if, prior to commencing proceed-
ings for a fiscal misdemeanour consisting of a
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persistent failure to pay tax on time, the due
tax has been paid in full to the competent tax
authority.

Payment of the amount due in full within the pre-
scribed period is also part of other consensual
instruments in penal-fiscal proceedings - eg, the
voluntary submission to criminal liability.

7.6 Possibility of Agreements to Prevent
Trial

In criminal law, only courts impose penalties.
Therefore, it is not possible to enter into an
agreement with the tax authority conducting the
preparatory proceedings without a court ruling.

The Penal and Fiscal Code provides for the insti-
tution of a conviction without a trial. This meas-
ure consists of an agreement between a suspect
and a public prosecutor or an authority conduct-
ing preparatory proceedings on the penalty or
penalty measure that would be imposed by the
court. The submission of an appropriate request
is conditioned by the undoubted circumstances
of having committed a prohibited act, and that
the perpetrator’s conduct indicates that the
objectives of the proceedings will be achieved.
The conviction without a trial is enclosed with
the indictment.

The above form of completion of the proceed-
ings shortens their duration. Furthermore, thanks
to a conviction without a trial, the perpetrator
may be treated more leniently. However, it is still
the court that decides on the penalty.

7.7 Appeals Against Criminal Tax
Decisions

The first-instance judgment may be appealed to
the Provincial Court or Appeal Court. The time
limit for the appeal is 14 days running from the
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date the judgment is served with the statement
of reasons.

A cassation appeal may be filed against a final
judgment to the Supreme Court. The time limit to
file a cassation appeal by the parties is 30 days
from the date on which the judgment with the
statement of reasons was served.

7.8 Rules Challenging Transactions and
Operations in This Jurisdiction

Under the Polish Tax Ordinance Act, when issu-
ing a decision with the application of the meas-
ures limiting contractual benefits, SAARs, incor-
rect WHT statements, or TP regulations, the tax
authority determines the additional tax liability
corresponding to a fraction of the tax advantage
found in the proceedings (ie, in the range of 10%
to 80% of the tax benefit). The additional tax
liability is applied automatically within the stand-
ard tax procedures.

The above additional tax liability does not apply
to an individual who is liable for a fiscal offence
for the same act.

By evading tax, the taxpayer is exposed to crimi-
nal or penal liability for failing to pay the tax that
they were obliged to pay. The circumstances of
each case involving the application of GAAR,
SAAR, TP rules or anti-avoidance rules are
analysed in terms of whether there is a justified
suspicion that a tax offence has been commit-
ted; this is a prerequisite to initiating preparatory
proceedings. Therefore, in situations of this type,
the competent authority always verifies whether
the conditions for initiating penal-fiscal proceed-
ings have occurred.
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8. Cross-Border Tax Disputes

8.1 Mechanisms to Deal With Double
Taxation

Whether cross-border double taxation is rem-
edied by means of domestic litigation or an
available mechanism under the respective dou-
ble taxation treaty (if any) will depend entirely on
the specifics of the case at hand.

MLI or EU Tax Disputes Directive solutions have
not yet emerged in practice, but are expected
to become a more common option for how to
resolve international tax disputes in the future.

8.2 Application of GAAR/SAAR to Cross-
Border Situations

GAARs or SAARs have become commonly used
in Poland, though mostly in domestic situations.

As for the principal purpose test (PPT) intro-
duced with the MLLI, this is yet to enter into force
for many of the major Polish double tax treaties.
It remains to be seen how it will affect the way
Polish tax authorities combat BEPS in cross-
border situations.

8.3 Challenges to International Transfer
Pricing Adjustments

There is no official data available in this respect.
However, TP adjustments are mostly challenged
under domestic litigation.

8.4 Unilateral/Bilateral Advance Pricing
Agreements

In Poland, advance pricing agreements (APAs)
may be concluded since 2006; however, due to
lengthy/protracted proceedings and a negligible
percentage of entities that finally received a pos-
itive decision, this instrument quickly became
understood as very hard to obtain and, as such,
is unpopular. Indeed, by the end of 2016, only 39
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unilateral agreements in total were signed. How-
ever, due to legislative changes in the area of TP
in 2019, there was an increase in the popularity
of and interest in APAs. The number of conclud-
ed APAs for 2021-23 was as follows:

+ 2021 - 96 unilateral and five bilateral APAs;

« 2022 — 97 unilateral and two bilateral APAs;
and

+ 2023 - 96 unilateral and 14 bilateral APAs.

As of 30 June 2024, 57 unilateral, two bilateral
and one multilateral APAs were concluded.

In Poland from 2006 to mid-2024, the total con-
cluded APAs were 422 unilateral, 42 bilateral and
three multilateral.

According to data published by the National Tax
Administration, 217 APA proceedings are cur-
rently pending, including 156 unilateral and 61
bilateral APAs.

Applying for an APA is a long process as the
whole procedure requires collecting all the nec-
essary documentation, preparing a comprehen-
sive application, and presenting the proper jus-
tification of the transaction conditions applied.
Usually, an exchange of additional correspond-
ence and information is also required, as well as
incurring a relatively high fee. The application
is submitted to the relevant department, usually
after a prior meeting at the Ministry of Finance
(though this is not formally necessary). After fil-
ing an application, affiliated entities are expected
to present a methodology for determining the
transfer price to the tax administration.

8.5 Litigation Relating to Cross-Border
Situations

Although no official data is available, the high-
est rates of cross-border tax litigation cover TP
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and WHT. Litigation also involves PE&FE assess-
ments, or the supply chain of goods involved in
VAT fraudulent activities.

9. State Aid Disputes

9.1 State Aid Disputes Involving Taxes
Polish law provides for certain state aid regard-
ing taxes, but there is no official record of dis-
putes in this regard.

However, the ruling from 2021 of the Grand
Chamber of the CJEU on the so-called trade tax
in Poland is an example of a high-end state aid
dispute involving taxes. Revenue exceeding a
certain ceiling was to be taxed. According to the
European Commission, the new tax introduced
by Poland constituted an illegal aid measure for
some entrepreneurs, hitting larger entities, often
of foreign origin. The CJEU disagreed with such
reasoning. The EU court emphasised that such a
progressive taxation system may constitute pro-
hibited state aid in a situation where it favours
certain entrepreneurs or groups of entrepre-
neurs. However, in this case, the CJEU stated
that the Commission, which is obliged to prove
the existence of prohibited state aid, failed to
prove the existence of such selective advantage.
It was wrong for the Commission to take as its
point of reference an “ideal” system in which
Polish vendors pay the same tax irrespective of
the amount of revenue they receive.

9.2 Procedures Used to Recover
Unlawful/Incompatible Fiscal State Aid

In accordance with the provisions of Council
Regulation (EU) No 2015/1589 of 13 July 2015
laying down detailed rules for the application
of Article 108 of the Treaty on the Functioning
of the European Union (referred to as the Aid
Regulation), if it is confirmed that an unauthor-
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ised aid measure has been applied, the Euro-
pean Commission issues a decision ordering
the recovery of the aid received, with interest
due from the date of payment of the aid until the
date of its actual recovery. The beneficiary may
appeal against the Commission decision to the
CJEU. Obtaining undue state aid or using the
aid received in a manner inconsistent with its
intended use that puts public finances at risk
also constitutes a fiscal offence.

Also, if the European Commission considers that
Poland has unlawfully granted state aid in the
form of tax advantages, it will give a reasoned
opinion on the matter after giving the country
the opportunity to submit its comments. In the
meantime, the Commission may apply interim
measures during the procedure - eg, a suspen-
sion injunction or a recovery injunction.

If Poland does not comply with the opinion with-
in the time limit laid down by the Commission,
the latter may decide to refer the case to the
CJEU. The Council of the European Union may
take a decision in a specific situation concerning
the verification of state aid if a member state so
requests.

9.3 Challenges by Taxpayers

Over the past year, Polish taxpayers have not
raised this issue in court cases. However, in
2020, an interesting case on the controversial
tax treatment of wind farms in Poland for 2017
came before the Supreme Administrative Court.
The Court, relying on the CJEU’s interpretation,
indicated that even granting unlawful public aid
(not notified to the European Commission) by a
member state does not entitle the victim of such
aid to demand that the aid be extended to it. The
possible illegality of a tax exemption, in light of
the provisions in the area of state aid, does not
affect the legality of the tax itself in such a way

21 CHAMBERS.COM

that enterprises obliged to pay the tax may not
plead before the national court that the exemp-
tion granted is unlawful to avoid its payment or
obtain its refund.

9.4 Refunds Invoking Extra-Contractual
Civil Liability

The Polish Tax Ordinance Act consists of an
independent institution of the State Treasury’s
liability for damages for issuing an unlawful tax
decision.

Unfortunately, in practice, the State Treasury’s
liability for damages is extremely difficult to prove
before Polish courts. This is illustrated by the
fact that, in 2020, total compensation awarded
amounted to PLN210,000 (around EUR45,000),
with 159 cases pending.

10. International Tax Arbitration
Options and Procedures

10.1 Application of Part VI of the
Multilateral Instrument (MLI) to Covered
Tax Agreements (CTAs)

Poland did not opt to apply Part VI of the MLI.

10.2 Types of Matters That Can Be
Submitted to Arbitration

Arbitration solutions have not yet been recog-
nised by the Polish authorities. Therefore, there
is no policy regarding this issue and the related
solutions indicated in the MLI.

10.3 Application of Baseball Arbitration
or the Independent Opinion Procedure
Due to not implementing the provisions of Part VI
of the MLI, these instruments are not applicable
in tax disputes in Poland.
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10.4 Implementation of the EU Directive
on Arbitration and/or the MLI

The assumptions of the Directive on tax dispute
resolution mechanisms in the European Union
were implemented in Poland in 2019. One of
the most significant measures introduced into
Polish jurisdiction is the Procedure for resolving
disputes concerning double taxation between
European Union member states (DRM).

10.5 Existing Use of Recent International
and EU Legal Instruments

The MLI and the EU Arbitration Directive are very
recent and no reliable information is available
yet.

10.6 New Procedures for New
Developments Under Pillars One and Two
It should be noted that Poland was one of the
countries that, on 1 July 2021, issued a joint
statement on the desire to develop new com-
mon principles of taxation, including places
of income taxation and a global minimum tax.
Recent changes in Polish tax law also indicate a
high interest in the presented assumptions.

In April 2024, the Government Legislation Cen-
tre published a draft bill implementing into
the Polish legal system Council Directive (EU)
2022/2523 of 14 December 2022 on ensuring a
global minimum level of taxation of multination-
al enterprises and large national groups in the
European Union. The Directive itself is, in turn,
the implementation of the OECD’s BEPS 2.0
solutions regarding the introduction of a global
minimum tax (Pillar 2). In November 2024, the
President signed a law introducing the Pillar 2
assumptions into the Polish legal order.

The primary purpose of these regulations is to

ensure that the largest entities are subject to the
minimum effective tax (15%) in each country
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(jurisdiction) in which they operate. Thus, if this
requirement is not met in a given jurisdiction,
the obliged entity will be subject to a top-up tax.

The Polish bill came into force on 1 January
2025.

The global minimal tax applies to entities in
large Polish and international groups if they have
achieved a minimum group revenue of EUR750
million (as shown in the group’s consolidated
report) for at least two of the four tax years
immediately preceding the tax year.

The bill excluded from the global minimal tax
government entities, international organisations,
ultimate parent entities of investment funds and
ultimate parent entities of real estate investment
entities.

10.7 Publication of Decisions

As Poland has decided not to apply the provi-
sions of the MLI concerning arbitration regarding
double taxation treaties, such decisions are not
published.

10.8 Most Common Legal Instruments to
Settle Tax Disputes

Currently, international tax disputes are still gen-
erally settled under MAPs or, more commonly,
under domestic procedure rules in a litigation
procedure between taxpayers and the State.

10.9 Involvements of Lawyers, Barristers
and Practitioners in International Tax
Arbitration to Settle Tax Disputes

Due to the overall complexity of international tax
law matters subject to arbitration proceedings,
it is generally highly advisable for taxpayers to
obtain professional legal advice (either from an
attorney, attorney-at-law or tax adviser).
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11. Costs/Fees

11.1 Costs/Fees Relating to
Administrative Litigation

There is a distinction between administrative
fees and costs in tax proceedings. As a rule, the
tax authorities do not have influence over the
fees to be charged; they are most often deter-
mined under the Act of 16 November 2006 on
stamp duty. Conversely, costs in tax proceed-
ings are fixed by the authorities based on the
expenditure incurred in connection with the con-
duct of the proceedings.

In principle, the costs of administrative proceed-
ings (also tax proceedings) are the responsibility
of the tax authority conducting the proceedings
to the extent that it fulfils its statutory obliga-
tions — eg, to conduct evidence proceedings as
part of the ongoing administrative proceedings.
As a rule, the costs of proceedings before the
tax authorities are incurred by the State Treas-
ury, voivodeship, county or district. This leads
to the conclusion that these costs will not apply
to a controlled taxpayer (during a tax audit or
investigative proceedings). These concern, in
particular:

« travel expenses and other receivables of wit-
nesses;

+ expert and translator costs;

* costs of inspections; and

« costs of delivering official letters.

A taxpayer, on the other hand, may be charged
with the costs of administrative proceedings
that result from the taxpayer’s fault or that are
incurred in their interest or at their request.

The Polish tax authorities do not charge admin-
istrative fees for lodging an appeal.
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11.2 Judicial Court Fees

In principle, court proceedings involve costs.
Court costs include fees (an entrance fee) and
expenses (eg, translation expenses). The court
costs must be paid by the taxpayer party who
has filed a complaint for which the fees are
due or expenses incurred. If the due fee is not
paid, the court requests payment within one
week; otherwise, the case will be dismissed.
The amount of the fee is based on a percentage
of the amount in dispute (this may range from
PLN100 to PLN100,000) or, in some cases, the
amount is provided for as a fixed fee (this may
range from PLN100 to PLN10,000).

The entrance fee for a cassation complaint
amounts to half of the complaint entrance fee;
however, not less than PLN100.

The costs of the proceedings (fees, expenses
and attorney’s fees) are borne by the party that
loses the proceedings. This means that there is
an obligation (and this is stated in the judgment)
that the losing side will reimburse the costs pre-
viously advanced by the winning party at the end
of the proceedings.

11.3 Indemnities

The provisions of the Polish Tax Ordinance Act,
within the scope of liability for damages, refer to
the provisions of civil law. Hence, it is possible
to seek compensation for damage caused in civil
proceedings.

Additionally, the taxpayer will receive a refund of
tax already paid and may claim interest.

11.4 Costs of ADR

If a taxpayer opts for mediation before the
administrative court, the costs are usually lower
than during traditional judicial litigation.
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The costs of remuneration and the reimburse-
ment of expenses incurred in conducting the
mediation should be paid by the parties.

According to the Ordinance of the Minister of
Internal Affairs and Administration of 2 June
2017 on the amount of the mediator’s remunera-
tion and reimbursable expenses in the proceed-
ings before the administrative court, in cases in
which the subject matter of the appeal is a pecu-
niary sum, the mediator’s remuneration is 1%
of the value of the subject matter of the appeal,
but not less than PLN150 and not more than
PLN2,000 for the entire mediation proceedings.
The regulation also specifies the fixed amounts
of the mediator’s remuneration in other cases.

12. Statistics

12.1 Pending Tax Court Cases

According to the data provided for 2024, in the
Supreme Administrative Court there are 10,495
tax cases remaining to be heard for the next
period. In addition, further cases are received
for cognisance on an ongoing basis.

More detailed statistics have not been published.

12.2 Cases Relating to Different Taxes

In 2024, the Supreme Administrative Court
received 18,584 cassation complaints (of which
the Finance Chamber received 5,316) and 85
complaints regarding the resumption of pro-
ceedings, of which:

+ 1,989 concerned VAT;

* 905 concerned PIT;

+ 754 concerned CIT; and

+ 187 concerned excise duties.
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Among the cassation complaints registered in
2024, complaints against individual interpreta-
tions and Binding Rate Information accounted
for 1,311 cases.

Statistics on the value of cases before the
Supreme Administrative Court have not been
published.

12.3 Parties Succeeding in Litigation

In 2024, at a public hearing, the Supreme Admin-
istrative Court set aside the judgment of the
court of first instance in 722 cases and referred
the cases back to it, and in 927 cases set aside
the judgment of the court of first instance and
recognised the complaint. In turn, at closed
sessions in 2024, in 503 cases, the Supreme
Administrative Court set aside the judgment of
the court of first instance and referred the cases
back to it, and in 616 cases set aside the judg-
ment of the court of first instance and recog-
nised the complaint.

13. Strategies

13.1 Strategic Guidelines in Tax
Controversies

During a tax dispute, there are many strategic
options and decisions to be taken. Each case
deserves its own strategy, preparation and anal-
ysis.

It is of pivotal importance to retain a professional
counsel to review and summarise the facts and
to prepare legal arguments. Also, it should be
remembered that new facts and evidence may
only be brought forward while the case is pend-
ing with the tax authorities.
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Sottysinski Kawecki & Szlezak (SK&S) is an in-
dependent Polish law firm with a team of over
170 lawyers, offering legal services to business-
es from Poland and abroad. SK&S has over 30
years of experience in providing comprehensive
advisory services in all aspects of tax law in
the following areas: new technologies and the
digital economy, taxation of personal income,
merger and acquisition transactions, business
and capital restructuring, tax proceedings, fi-
nancial transactions, regulatory issues, com-
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pliance, VAT, excise tax and customs duties,
private clients and international taxation. SK&S
is committed to the continuing professional de-
velopment of its experts. This, combined with
an interdisciplinary nature and the high quality
of its services, enables SK&S to advise clients
on even the most difficult tax issues that pose
significant challenges, as well as both legal and
business risks. It offers strategic advice and
finds solutions to even the most novel and com-
plex tax problems.
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In terms of Polish tax law, in 2025, entrepreneurs
are focused primarily on the changes that came
into force on 1 January 2025. The main points
discussed below are:

+ the new regulations on real estate tax (RET);

+ the first calculation of the minimum income
tax;

+ the implementation into Polish law of the EU
Directive introducing the global minimum
taxation rules (Pillar 2); and

« the introduction of the Small and Medium-
Sized Enterprise (SME) Procedure.

Key Issues in Polish Tax Law in 2025

The Ministry of Finance’s announcements sug-
gesting a broad-based tightening of fiscal policy
are attracting attention.

The recently established Government Deregula-
tion Team is worthy of comment. It is engaged
in creating solutions and making doing business
in Poland more convenient. The proposed solu-
tions also include changes to tax law regula-
tions. They are to be issued successively, start-
ing in 2025.

Tax clarifications on withholding tax (WHT) are
scheduled to be issued in 2025, with the aim
of making it easier for taxpayers and payers to
apply the regulations in this area. The new clari-
fications are expected to clarify key doubts that
arise in practice, particularly regarding exercis-
ing due diligence and verifying the “beneficial
owner of receivables” status. The document may
also clarify the criteria that payers must meet to
benefit from tax preferences under double tax
treaties.

Tax Audit Statistics in 2024

In 2024, the number of tax audits fell com-
pared to the previous year, from 13,023 in 2023
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to 9,829 in 2024. The number of customs and
tax audits also declined, albeit marginally, from
7,186 to 7,043 audits.

However, to verify the correctness of tax set-
tlements, Polish tax authorities are increas-
ingly using audit activities (in Polish:czynno$ci
sprawdzajgce), which are a less formalised, fast-
er and more convenient form for tax authorities
to audit taxpayers. This trend is reflected in the
statistics that show increasing checking activi-
ties — in 2024, as many as 2,393,739 were con-
ducted, over 110,000 more than in 2023.

Amendments to RET

The reason for the changes in RET, effective 1
January 2025, was a July 2023 ruling by the Pol-
ish Constitutional Court declaring the definition
of a structure in the Local Taxes and Fees Act
to be inconsistent with the Polish Constitution.

To date, the definitional structure has been the
subject of many tax and court disputes. Both
now and in the previous state of the law, the
key issue in accounting for RET is to distinguish
whether a taxable object is a building or a struc-
ture. This is because the taxable basis of a build-
ing is its floor area, while the taxable basis of a
structure is its value.

Thus, the main thrust of the introduced changes
was to clarify the conceptual scope of the terms
“puilding” and “structure” and separate them
more effectively. The new regulations provide
for an expansion of the definition of a structure,
which significantly affects the amount of the RET
charge. In late 2024 and early 2025, taxpayers
therefore proceeded to meticulously review the
various elements of their real estate assets for
possible changes in taxation.
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According to the new regulations, a building is
an object that is:

- erected because of construction works;

» together with installations ensuring that it can
be used for its intended purpose;

* permanently fixed to the ground;

+ separated from space by building partitions,
and which has foundations and a roof; and

+ not an object in which bulk materials, materi-
als occurring in pieces, or materials in liquid
or gaseous form are or can be accumulated,
and whose basic technical parameter deter-
mining its purpose is based on its capacity.

In turn, the following objects (among others)
made with the use of building products are con-
sidered a structure:

+ objects listed in Annex 4 to the Act;

« installations and devices, if they constitute,
together with this object, a technical and
functional whole;

« construction parts of wind power plants and
nuclear power plants;

+ foundations for machinery and equipment,
technically separate from such machinery and
equipment; and

+ connections to the construction object.

The definitions of “technical-utility whole” and
“permanent connection to the land” have also
been changed. The above changes make it nec-
essary to re-examine the proper classification of
individual fixed assets for RET purposes.

Implementation of EU Directive 2022/2523
(Pillar 2)

In November 2024, the President signed a law
introducing the Pillar 2 assumptions into the
Polish legal order. The essence of the Pillar 2
assumptions is, basically, the imposition of an
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equalisation tax so that the effective tax rate of
a group in a country is not less than 15%.

The addressees of the new regulations are group
entities whose consolidated global revenues
exceed EUR750 million per year in at least two
of the last four tax years immediately preceding
the tax year under review. However, exemptions
to this rule are provided for government entities,
non-profit international organisations and pen-
sion funds, among others.

The global minimum tax system introduced by
the law was based on three complementary
types of equalisation tax.

+ Qualified Domestic Minimum Top-Up Tax
(QDMTT) - the compensatory tax is levied
in the country where the group’s low-taxed
component units are located and takes prec-
edence over the lIR.

+ Global Equalisation Tax levied under the
Income Inclusion Rule (IIR) — the group’s
parent company, in the jurisdiction where it
is located, should pay equalisation tax on its
low-taxed subsidiaries.

» Under-Taxed Profits Compensatory Tax
(UTPR) — a compensatory tax is levied in a
given jurisdiction, in a situation where the par-
ent company operates in a jurisdiction where
there is no IIR or the tax has not been levied
under QDMTT. This tax is allocated to compa-
nies in a given country based on the number
of employees and the value of assets.

Thus, capital groups will have to determine
whether their component units are subject to
QDMTT in Poland. This obligation will exist in all
countries around the world that have implement-
ed Pillar 2 regulations including, ultimately, all EU
member states. This means that groups of com-
panies will first have to annually check whether
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their effective tax rate (ETR) in each jurisdiction is
equal to or higher than 15%. If not, these entities
will have to pay QDMTT, which will bring their tax
burden to a minimum of 15%.

In addition, Polish group entities will be required
to annually file a GloBE Information Return (GIR)
to the relevant tax authority by the end of the
15th month after the end of the tax year (in the
first year of the application of Pillar 2 regulations
- by the end of the 18th month). In addition, the
local return and tax payment should be made by
the end of the 18th month after the end of the tax
year (in the first year of the application of Pillar
2 regulations — by the end of the 21st month).

In Poland, a doctrinal discussion is currently
underway on how the introduced Pillar 2 regula-
tions will affect (for example) tax relief or entre-
preneurs operating in special economic zones.
In this regard, according to the non-binding
information from the Ministry of Finance, spe-
cial regulations for resolving this issue are being
prepared.

Polish Minimum Income Tax

For some categories of entities, 2024 was the
first accounting period for which they were sub-
ject to Polish minimum income tax. It should be
noted that the Polish minimum income tax is not
the same as Pillar 2 regulations. This tax was
implemented in January 2022, but its application
was deferred until 2024. Its general idea is to
cover entities that do not report income or report
it at a minimal level without justifiable reason.

Considering the high degree of complexity in
calculating the tax base, many taxpayers are
analysing their situation to assess whether they
will be subject to this taxation.
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The minimum income tax rate is 10% of the tax
base, which is the sum of several components.

The tax base consists of:

+ the sum of 1.5% of revenue from so-called
operating activities (ie, the value of income
from a source of income other than capital
gains earned by the taxpayer in the tax year);
and“excessive” costs of debt financing and
intangible services incurred for the benefit of
related parties — these are the costs of debt
financing incurred for the benefit of related
parties, exceeding the value of 30% of tax
EBITDA, and the amount of costs of services
or intangible rights incurred for the benefit of
such parties exceeding the value of PLN3 mil-
lion plus 5% of tax EBITDA.

The minimum tax will generally apply to two

groups of entities who recognised a tax loss or

income not exceeding 2% of the value of income
in a particular tax year.

+ Companies that are corporate income tax
(CIT) taxpayers and that have their registered
office or management in the Republic of
Poland - ie, companies with legal personality,
including:

(a) European companies;

(b) capital companies in organisation;

(c) limited partnerships;

(d) limited joint-stock partnerships; and

(e) general partnerships, if the partners of the
general partnership are not exclusively
natural persons and the general partner-
ship does not file information on corpo-
rate income taxpayers and on personal
income taxpayers holding, directly or
through non-taxpayers, rights to share in
the profit of that company, or does not
update this information within 14 days,
counting from the date of occurrence of
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changes in the composition of taxpayers.
+ Tax capital groups.

The SME Procedure

The SME Procedure implements Council Direc-
tive (EU) 2020/285 of 18 February 2020 into Pol-
ish law.

The SME Procedure allows small companies
based in Poland to take advantage of VAT
exemptions applicable in other EU countries.
This means that an entrepreneur from Poland
who meets certain conditions will be able to
take advantage of the VAT exemption in force
in another EU country. Similarly, entrepreneurs
from other EU countries will be able to take
advantage of the VAT exemption applicable in
Poland.
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Prior to 1 January 2025, as a rule a taxpayer
carrying out transactions in EU member states
in which it was not established had to register
for VAT and fulfil VAT-related obligations (includ-
ing filing returns, accounting for VAT) in each of
those member states. Based on the legislation
introduced, as of 1 January 2025, small EU busi-
nesses can enjoy cross-border VAT exemptions,
and the handling of SME special procedure cas-
es is done in the EU member state where the
taxpayer has a business establishment.
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