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Choosing Outside Counsel: A Former
General Counsel's Perspective
Part two of a four-part series. When does a company genuinely need outside
counsel, and when is Big Law the right answer rather than the automatic one? On
why you do not hire a law firm but lawyers, responsiveness as a component of legal
competence, and why cross-border work demands global experience and local
expertise in the same adviser.
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Part 2 of a four-part series, published weekly. Read Part 1: From the Inside Out.

Selecting outside counsel is not simply about choosing a law firm. It is about choosing the
lawyer—or team of lawyers—a company is willing to trust with a business problem. This
second essay examines when Big Law is the right instrument, when it is merely the largest
one, and what actually sustains an outside-counsel relationship.
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Having spent a significant part of my career as an in-house lawyer with multinational
companies—including Shell, Hershey Foods, Dole Food Company and Nissan North America—
I have had the opportunity to experience the attorney-client relationship from both sides of
the table. Today, as an outside lawyer advising multinational companies on cross-border
matters, I often find myself thinking back to the decisions I made as an in-house counsel.
When should we handle something internally? When should we bring in outside counsel?
Which firm should we hire? Do we need one of the world’s largest law firms, or would a
smaller, more specialized firm actually serve us better? Those decisions are more
consequential than they may first appear.

I. WHEN DO YOU REALLY NEED OUTSIDE COUNSEL?

A good in-house legal department should handle much of the company’s everyday legal work
itself. In-house lawyers understand the company’s business, personalities, risk tolerance and
institutional history in ways an outside lawyer rarely can. But there are times when outside
counsel becomes essential. Sometimes the issue requires specialized expertise that the
internal legal team does not possess. Sometimes the transaction is unusually large or complex.
Sometimes independent judgment is necessary. Litigation, investigations and regulatory
matters may require resources that an in-house department simply does not maintain. And
sometimes there is simply too much work and too little time.

The important question is not whether outside counsel could handle a matter. Almost
anything can be outsourced. The better question is where outside counsel can add value that
the in-house team cannot efficiently provide itself. Once that question is answered, the next
one becomes more difficult: whom should we hire?

II. WHEN BIG LAW IS THE RIGHT ANSWER

There are circumstances in which hiring a major international law firm is entirely
appropriate. A multibillion-dollar acquisition involving numerous jurisdictions may require
hundreds of lawyers across multiple specialties. Bet-the-company litigation may require
enormous resources. A securities offering, major antitrust proceeding, highly specialized
regulatory investigation or transaction requiring coordinated advice in twenty countries may
justify—and sometimes demand—the infrastructure of Big Law.

Large firms can bring extraordinary resources to a matter. They have deep benches, highly
specialized expertise and the ability to mobilize large teams very quickly. When I was a
general counsel, there were matters where that capability was exactly what the company
needed. But there is a tendency in corporate legal departments to assume that the largest
problem automatically requires the largest firm. That is not always true. Nor is the most
prestigious firm necessarily the best firm for every assignment.

III. A FIRM IS ONLY AS GOOD AS THE LAWYER HANDLING YOUR MATTER

One lesson I learned repeatedly as a general counsel is this:

You do not really hire a law firm. You hire lawyers.
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A firm’s name may open the door, but the lawyers assigned to the engagement determine the
quality of the experience. A renowned firm with thousands of lawyers does little good if the
senior partner who impressed you during the pitch disappears once the engagement letter is
signed and the work is delegated several levels down. Conversely, an experienced partner at a
smaller firm who understands your industry, knows the local regulatory environment and
personally remains involved may provide considerably greater value.

That is why, when selecting outside counsel, I would look beyond the firm’s brochure. I
wanted to know:

Who is actually going to do my work?

Who will answer my call?

Who will exercise judgment when an unexpected issue arises?

And who is ultimately accountable for getting the answer right?

Those questions often matter more than the name above the firm’s reception desk.

IV. WHEN A MID-SIZED OR BOUTIQUE FIRM MAY BE BETTER

For many assignments, particularly cross-border matters, a mid-sized or boutique firm can
offer significant advantages. Smaller firms are often more specialized, more flexible and less
layered. The senior lawyer you hire may actually be the senior lawyer doing the work. That
can mean quicker decisions, more direct communication and less time spent moving
information through multiple levels of associates.

Cost matters as well, although I would never select counsel solely because of hourly rates. The
better measure is value. A lawyer charging a higher hourly rate but resolving an issue in three
hours may be substantially less expensive than a lower-priced lawyer who requires fifteen.
Likewise, a boutique firm with deep experience in a particular jurisdiction may resolve a
regulatory problem much more efficiently than a global firm that must first determine which
office—or which team within that office—should handle it. The objective should never be to
find the cheapest lawyer. It should be to find the right lawyer at the right platform for the
particular problem.

V. RESPONSIVENESS IS PART OF LEGAL COMPETENCE

Technical ability is obviously essential. But from the client’s perspective, another quality
becomes almost equally important: responsiveness. When I was sitting in the general
counsel’s chair, I quickly learned the difference between a lawyer who responds promptly
and one who responds when convenient. A client should not have to wonder whether an email
was received. Even when the lawyer cannot immediately provide the substantive answer, a
simple acknowledgement—I have received this, I understand the issue, and I will get back to
you by tomorrow afternoon—creates confidence.

Silence creates uncertainty. And uncertainty is particularly dangerous when executives are
waiting for legal guidance before making a business decision. Prompt delivery is equally
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important. If counsel promises an answer Friday, the client should not have to call Monday
asking where it is. Reliability builds trust one assignment at a time.

VI. CROSS-BORDER WORK CHANGES THE EQUATION

These qualities become even more important in international representation. A company in
New York or Washington dealing with a problem in Shanghai cannot afford to lose an entire
business day every time a question crosses the Pacific. Time-zone differences can easily turn a
two-hour problem into a three-day exchange.

That means good cross-border counsel must think differently about communication. If I
receive a question from a client twelve hours away, I should anticipate the questions that are
likely to follow my answer. Providing half an answer and waiting overnight for the next
question is inefficient. The better approach is to understand the client’s objective, anticipate
the next several issues and provide enough practical guidance that the business can continue
moving while the other side of the world sleeps. In cross-border representation,
responsiveness is not simply good client service. It is part of effective lawyering.

VII. GLOBAL EXPERIENCE, LOCAL EXPERTISE

International legal work presents another challenge. It requires two perspectives that do not
always reside in the same lawyer. The first is global experience: counsel must understand how
multinational companies operate—how headquarters thinks, how international transactions
are structured, how corporate compliance systems function and what senior management
expects from legal advisers. The second is local expertise: counsel must understand what
actually happens on the ground, including local laws, regulators, courts, business customs,
employment practices and cultural expectations.

Having only one of those perspectives can be dangerous. A lawyer who understands local law
but not multinational business may provide technically correct advice that is difficult for
headquarters to implement. A lawyer sitting thousands of miles away may understand the
client’s corporate objectives perfectly but fail to appreciate how local authorities or
counterparties will respond. The strongest cross-border counsel is both globally experienced
and locally knowledgeable—a combination that becomes increasingly important as
international business grows more complex and geopolitical, regulatory and cultural
considerations become intertwined with traditional legal analysis.

VIII. REPUTATION MATTERS—BUT TRUST MATTERS MORE

Would I consider reputation when hiring outside counsel? Of course. Reputation is earned,
and it provides useful information about a firm’s capabilities. But reputation gets a lawyer
onto the shortlist. It does not necessarily keep the lawyer there. What builds a lasting outside-
counsel relationship is something much simpler: trust. The questions that matter are these:

Do you understand my business?

Do you tell me what I need to know rather than everything you know?

Will you tell me when I am wrong?
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Will you answer when the problem is urgent?

Will you meet the deadline you promised?

Will the partner I hired remain involved?

And when the situation becomes difficult, will you give me a recommendation rather than
simply describe my options?

Those were the questions that mattered to me as an in-house lawyer. They matter even more to
me today as outside counsel.

IX. THE CLIENT’S CHAIR

Perhaps the greatest advantage of having served as a general counsel is that I never entirely
left the client’s chair. When I advise a company today, I still ask myself whether, if I were
receiving this advice as the general counsel, I would hire this lawyer again. That is a
remarkably useful test.

Clients have many choices. They should use Big Law when Big Law is the right tool. They
should use specialized firms when specialization, responsiveness and partner attention matter
more than institutional size. But whatever firm they select, they should remember one
fundamental principle: the quality of legal representation ultimately depends less on the size
of the firm than on the judgment, experience, responsiveness and commitment of the lawyer
entrusted with the matter.

The name on the building matters. But the lawyer who answers the phone—and
knows what to do next—matters more.
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This article is provided for general information only and does not constitute legal advice, nor does it create an attorney-client
relationship. Readers should seek advice on their specific circumstances before acting.

Originally published at chinalawinsider.com/articles/choosing-outside-counsel-a-former-general-counsels-perspective
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